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THE 
PREFMACHK 
FF He eafieft and plain- * 
a&&f ei? part of our Law, 
{CA PE2H are our Statutes: for 


2 theſe are by Print- 
| ing expoſed to all mens view,and 
| are drawn to inftrutt the vulgar 
in what they muit obey. And 
this Statute againit Bankrupts, 
muſt be preſumed to be amongſt 
the eafiest and moſt intelligible 
becauſe it is founded upon the © 
evident principles of equity, and 
reaſon, 


The Preface. 
reaſon, and was firſt drawn by 
* the Lords of Seſſion , and after 
+ ſome years trial, was renewed 
+ by the Parliament, who would 
| bave plain'd what was obſcure, 
& and ſupplied what was defeFrve: 
And yet I am afraid that albeit 
+ the Statute be very full, and 
© my Obſervations upon it be very 
© clear , that yet it will appear 
* convincingly that the knowledge 
+. of the Law i not eaſie, and that 
| none ſbouldpretend to it,but ſuch 
” as have illuminated their excel- 
© lentuatural parts with laborious 


ÞLearning., and have poliſh'd 


| CNCce. I 


; that Learning by a4 long Expert- 


mt —— — — —- ——— _ _ 


The Preface. | 

I have not debated fully "the 
caſes bere related, that being 
fitter for Pleading then Trea- | 
\| tiſes; nor havel (et down all” 
the caſes that occurred, left the 
Reader ſhould think I induftri- © 
ouſly deſigned to confound him, * 
| the more 10 magnifie the __ , 

futy of Lawyers. It cannot be 1 
denyed but many now in my 
condition could have treated 
this Subjet, both more pro» © 
founaly, and delicatly, but yet 
| I may ſay that nothing bete # © 
| againſt Law, ſince all theſs 
; Sheets bave had the approbatgy 
| on of one of the ableit Lawyers 
in © 


—_ —— ”— 


=- 
be - 


The ich 
in our Nation, =P can neither 
deceive, nor be deceived in bis 
| ofon profeſſion. 

Theſe Sheets are but apart of 
- a greater work wberzmIreſobve 
toclear, i. What As ave in 
| ©: wFYo or abrogated, 2. How | + 
" :each AF us interpreted by the 
* Lords deciftons, 3. What new | © 
* doubts may ariſe from 84cb AQ, 
| though notyet decided. 4. Where: 
ins our Statutes agree with the 
Z GroilLawgor Laws of other N#- 
tons. Andthus I hope to wy 
þ - allour Afs of Parliament.imt 


Lore oY 
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M0 TIN 
EXPLICATIO 
G OF THE 


AQ of PazLian ENT; 1621: 
0. AGAANST | 
BANKRUPTS. 

The words of the Rubrick, or Inſcription 

of" this «Ay avs” oe ER 

A Ratfication of the AZ of the Lirds of 

Council and Seſsion,made in Jaly,1620, 


againſt unlawful Diſpoſitions and Alie- 
nations,made by Dyvours and Bankrupts, 


ra ems Or. the better -under- 
[IA > Ag ſtanding of the _— 
Wy $a on or Rubrick , it is 

we co know, that the word 
» Bankrupt , which is che 
 \tranflation of the Las 
Ro tine Banciruptor, isin 
the Original bur a barbarous word, either 
deriped from the French word 8axque.,: of 
the Italian Bans , and the wordrampere 
T9//a & becauſg 


& 


' becauſewhen Merchands became Bank- 
rupts , they broke , either the ſeat upon 
which they did fit; or the bank or table, 
at which they did fit , as Salmaſ, obſerves, 


in Pref, de wſur, p47, 511, But now the | 


word Banciruptor , is taken not only, pro 
menſelario; foro cedente , but for any Mer- 
chand,or any other perſon , who has con- 


| 


| 


tracted more debt, then he is able topay, | 


as Yeenern qbſerves.pey 8, They are called 
likewiſe decofores , quia rem ſuam coquen- 
do diminuunt , decoquere ſignifying dimi- 
wwere, Bud, ad |, ji haminem 5, quoties ff, 
depoſit, Ja lraly they are called fallir?, & 
x. 'v4 Boer. decis. 215, butin the Civil 
Law the true Latine word is fraudatores x 
L. 4. ﬀ. de carat, bon. dand, 

They arelikewiſe by this Rubrick cal- 
led Dywour , or Dyour , from the Iriſh 


word Dyzr , as I conceive, which ſignifies | 


2 knave; and they ate likewiſe called bair- 
mas inour Law, l, burg.cap, bairman,144. 
& dejud. cap. beirman 46, Though our 
learned Skeex does in de verb fenif. verb, 
Dyvour , make Bankrupt to be the ſame 
with him who has obtained 2 ceſsro beus- 
ram; qui bowis ceſcit:yet theie differ yay 
muc 
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3) P 
much, for a nankinb is he only, q#5 ford 
ceſcir, [ed qui honis ceſ$it, forum retinet, & 
bona creditoribus in ſolutum dedit ,  Hoito» 
man, de verb, ſig. verb, credere, cadere fore 


eſt fatt;, cadere bonis off juris , he 


* only who has loſt his eſtate by accidenc, 


| term wfed in the Rubrick , is explained 
F B 2 by 


without his own tanlt , was allowed bonis 
cedere, banccirupter dicitur, qui dolo caſwoe 
non ſoluendo fattus eff, Venger. ibid, 
How the word Banckrupt is taken in 
this AR , may bejuſtly doubted , for by 
the Rubrick of the At, it would appear, 
that this Ad ſtrickes only .againſt diſpoſi- 
tions which are made by perſons inſol- 
vent, and whote eſtate is not able to pay 
the debt due to the reducer , for the Rus- 
brick of the AR beares, tobe againſt dif- 
poſitions made by Bankrupts or Dyvours t 
ſo that theſe two , are made pares terminis 
and therefore , ſince a Dyvour is a pet=- 
ſoon who is inſolvent; ic ſeems that this 
A&R muſt only ſtrike againſt Diſpoficions 
made by perſons that are infolyent, per 4r+ 
fgwarntum 4 rubro ad nigrum : tor Lawyers 
are very clear , that where either the Ru- 
brick is an intire (entence, or where any 


(3) 


by any equipolent , or exegetick word, | 


that there the general term which is dubi- 
ous, is to be interpret according to the 
import of both theſe terms , and therefore, 
fince the word Dyvour is only applicable 
to-perſons inſolvent, the word Bankrupt 
muſt be likewiſe interpret only of theſe ; 


— 


and ſo the Rubrick running only againſt | 


Diſpoſitions made by perſons that are in- 


ſolvent, it muſt follow, that only ſuch | 


deeds are reduceable, as are done to the 
prejudice of Creditors by a perſon that is 
inſolvenr, 2, This ſeems likewiſe conl0- 
nant to reaſon , for it the Creditor can re- 
cover his debt , he is not prejudged, and 
ſo the defign of the AR fails, and it 
were moſt unreaſonable to trouble a 
perſon who has got a Diſpoſition, ex- 
cept there be an abſolute neceſlicy, 
3. This is moſt ſuitable ro the common 


principles of Law, whereby n«nquam recur | 


rendum ad remedium textraordinarium , 
quamaiu locus eft ordinario, no more then 
in Phyſick , a member ſhould be cur off 
where it can be cured, and therefore, a 
Creditor who may recover payment by or- 


dinary diligences , ſuch as by the compry- | 


{iog, 


— — Wo 
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| 5 

| fing, orarreſting his Debitors Eſtate, 
. | ought not to be allowed to reduce all Dif- 
, | Poſitions made by his Debtor, ſince om- 
nes attiones reſciſſorie, and particularly 
> | attio Pauliana,ſunt remedia extraordinarie, 
whereby the Magiſtrate has been by cheats 
of Debtors, and the fraudulent Diſpoſiti« 
ons of (uch as contra with them, forced to 
reſcind and annull the private pacions of 
parties,contrary to the ordinar and gene- 
ral principles, 4, This ſeems to be tur- 
ther clear, by the narrative of the Ac, 
which runs only againſt diſpoſitions which 
elude all execution of juſtice, whereby 
Crediturs are defrauded of all payment, 
and many honeſt families come to utter 
ruine , neither of which expreſſionsare ap» 
plicable to the caſe of Creditors, who may 
recover payment otherwiſe, Conform tg 
which arguments, I find , that the Lords, 
= , upon the, 6, of March. 1632, in an Aﬀtie * 
, | onat the Lajrd of Garthlands inſtance, con- 
1 | tra Sit Fames Ker , upon this Act of Par- 
f | liament did refuſe ro reduce an Infetrment, 
2 albeit a meer Donation, and made like- 
- Wiſe by the Grand-father to his own 
z- | Grand-child, and that becauſe the granter 
, | B 3 of 
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ot the granting thereof Bankrupt , 'ahd por 
folvendo , nor was he becotne ſuch ſince , 
neither had the Creditor done diligence for 


hisdebt ; and yet it might have teent'd in | 
reaſon, that rhough diſpoſitions, where | 


there was an onerous cauſe, might have 
been ſuſtained, there was no reaſon to al- 


low the ſame priviledge in fayvouts of | 


confident perſons, for meer Donatibns, 
And upon the 10, February, 1665, the 
Lotd Lowe, having quarrel'd the Lady 
Craigs Intefrment, as being an additional 
Joynrer, granted betwixt Husband 4nd 


Wite, to his prejudice who was 8 Credi- | 


tof , and had compriſed the Eftare, Tr 
was anſwered, that the diſponer was fiet- 
ther bankrupt, nor inſo/vendo, nor did the 
Compriſer tuſtain any prejudice, ſeing the 
Lady was content, that the Lord Lowe 
ſhould be preferted to his Annnal-rents by 


vertue of his Compryſing, providing he | 


would aſſign the Lady to his Compriſin 
pro tanto, that ſhe might recover as muc 


tor ſatisfation of het additional Joyner ;_ 

which anſwer the Lords found relevant, . 

the Apptiſers prejudice being purged ; : 
aid 


'(5) 
of the Infeſtment was neither at the time | 


| 


. 


— 
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(7) 
faid is: bur they ordained the Compriſer, 
not only to be admitced tro have acceſs to 
the compriſed Latids , by affiznation in 
matiner forſaid, daring the Legal, but they 
lIikewife declared, that if the Lady tedeems ' 
ed riot within the Legal, the Lands ſhoutd 
be itredeemable , and che Lady ſhould be 
rotalty excladed , which chongh it was but 
a tryſting Intetloquetor , do's confirm the 
former opinion, And thotigh it may be 
alleadged , that a Niſpoſition beitig once 
yalid , when it was firſt oranted, cannot 
become thereafter null by the diſponers be- 
coming thereafter inſolvent, yet this holds 
nor in miny caſes in our Law for we find, 
that Diſpoſitions of lefs then the half of 
Ward-Lands, without conſent of the Su- 
petionr, become thereafter null, if as much 
of chat Barrony be thereafter __ , as 
will amout to more than the half, Buc 
in my opinion, though the tubrick of our 


| Statutes may found a preſumptive argu- 


ment for explicating the Text z yet it is 
| notarthoritative, for the Rubrick is not 
read in Parliament, and it is added tothe 
; Law, after it is paſt, careleſly without de» 
bate, 

B 4 Our 


(8) 

O urSqueraig nLord,with advice Wo, COM- 
ſent of the Eſtate s: The legiſlative power 
of Scotland conliſts in the Parliament, that 
is toſay, the King and three Eſtates of 
Parliament; and though ſome think ir 
more proper in our Law to ſay, Our Sove- 
raign Lord, and Eſtates of Parliament , as 
inall the Statutes, or Acts of the 18, Par, 
Fa: 6: thea to ſay, Our Soveraign Lord, 
with advice and conjent, &c, yet Icon» 
ceive,the King Statutes, and they bur con. 
ſent, ( though their conſent be neceſlary ) 
for his touching them with the Scepter, 
and not the being voted, makes them 
Laws ; and in England, the King ſtatutes 
with conſent of Parliament, and upon 
their ſupplication, and therefore ] under- 
ſtand not Crarg, who D1age 8, afhirms 
Sratures to be conſtitutiones trium Regni 
ordinum, cum conſenſu Principe : tor that 
is juſt co invert the ſtatutory words of 
this, and many other As, Our old Ags 
being all paſt the laſt day of the Parlia- 
ment, did not expreſs the ſtatuting power 


| 


—_ 


— 


in every AR; for in effect they were all but | 


branches oft one AQ, and run, Jtem that, 


Kc, 2nd many of theſe Ads bear, 7t is fe> 


" Tye 
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(9) 
tute by the Parliament , and the King for- 
bids, as As. 13+ 14, 1 Par, Fs. 1, which 
Tacimats, that though the Parliament ſta- 
tutes ſuffragande & conJentiendo, yet the 
King only doth ſtatute ſanciendo,@ probi- 
bendo, Sometimes our Ads bear, Jt is ft- 
tute by the hail Parliament z and ſome- 
times , It is ſtatute and ordained, without 
mentioning either King or Parliament g 
ſometimes alſo they bear the determinari- 
on of Parliament, without ſpeaking of the 
King, which was either where the King 
was to perform what was ſtatated, as 23, 
AR,Par,1,Fa, 1.1t is ſtatute and ordained, 
that our Soveraign Lord ſhall gar mend his 
money, And bythe 6 AQ, 3 Par.iFa, 2. 
The Eſtates has concluded , that the King 
ſhall ride thorow the Realme ; orelſe when 
the Eſtates are only to grant what is ſtatu- 
ted, as in Commiſhons granted for uniting 
the two Kingdoms, But I find one Sta- 
tute bear,the King ſtaturing without men- 
tioning the Eſtates of Parliament, wiz, 
AR19, Sefl._ 1, Par 1,Ch, 2, butthis - 


- | js but meer inadvertance, 


| of Seſſion, &c, This was originally an 
AQ 


Ratifies 4nd confirms an Att of theLords 


kv... KT | 
B& paſtby the Lords of Seffion , when | 
rhey do fic judictally, at which time it is-| 
tmatked in their books of ſederunt,fuch and | 
fach men did fit, Thus the Hebrews difign-"] | 
ed the books of the Old Teftatnenr,by the'| - 
firſt words, and thus we till mark the | | 
Laws from the firſt words z and thus the |, « 
old books of our Law are called Regiam |* 
KMaijtftatem, becauſe they begin fo. 

is Majeſty, at the firſt inſtitution of 


| 

[ 

ſ 
che Colledge of Juſtice, did allow the | ! 
Lotds of Seſfion to conclude upon ſick Rules, | | 
Statutts and Ordinances, as ſhall be thought | ' 
by them expedient to be obſerved and heeped | ! 
in their manner and order of proceeding, at | © 
elftimes, as they deviſe , conform to reaſon, | ? 
equity and juſtice, his Grace ſhall ratifie and | ! 
ove the ſame, Theſe are the words of | ? 

the 43, AR,5.Par, S500 the which Ad, | ! 
F chink this a& tefates : but it would ap. | 0 
pezr, both by that AR, and by the power | h 
as here repeated , that the Lords of Seffi- | Þ 
on have only power to make orders re- | © 
r 

r 

a 

pl 


larfng to the regulation of their own houſe, | 
and to the forms of Proceſs, For this ws | 
indeed neceſſary for explicatiog, of their | 
Jurifdidtion , 4nd poſſibly was plyed int | 
| theis | 


| | 
| 
| | 
.f 
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| 


| 
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' they might have otdained , thar Papers 
| tnder the hands of theit own Clerks 


| (11) be 
their yery conftiturion , without aay"ex- 
preſſe warrind: arg,! 2, de j#r:{di#,butic 
ſeens that this general power cafinot autho. 
rize chem to make Stitmes,and As relate 
ing to the matetial ciſtriburion of Juſtice, 
ſuch as , that all Writs ſhould be null, ex- 
cept ſubſcribed before witneflſes, thotgh 


ſhould be ſo ſubſctibed : for if they conld 


| makeStarutes, 4s to any thing elſe be. 


fides the forms of cheir own houſe , there 
needed no Parliament , tor their Statutes 
might bind all the people in all things, 
and yet it' may be objected, that by this 
argument the Lords of Seſſtoni could not 
have made this Law, declaring Contracts 
atnongſt rhe Leidges, ro be nully thar 
touching upon one of the fundamentals 
-vt humane ſociety , albeit chey mighe 
have declared ſuch a nullicy , receiveable 
by way of exception, for that concerned 
only torm of Proceſs, But the Anſwer 


| to this is, that the Lords, in making 


this Act , did not introduce jus noun, 


' a new Law , but only adapted ro 'out 
| practice, the old Roman or Civil Law, 


' Which 


deciſions, without making any new A& 
of jederunt , as they do in moſt caſes where 


the Civil Law is founded upon equity, | 


as herez and-where they are not derer- 
mined by either our former practice, or 
conftitutions, And by the ſame princi- 

le, both the Lords of Seſſion;, :and the 

arliament did in this Statute declaze, that 
their. ſaid AQ ſhould extend to cauſes de- 
pending, or to be intented; whereas Sta- 
rues.regularly are extended only to future 
caſes ; except where the A declares 
what was Law formerly , as in this 
caſe, 

"We may then conclude theſe diffe- 


rences betwixt theſe Ads of ſederunt, and | 


Ads of Parliament , that Adts of ſederunt 
can only be made concerning the formes of 
procedure, or to fix a conſtant deciſion 
tor the future , incaſes which they mighe 


have ſo decided, before their own At: and. 


it is their prudence, and our hapinefle, 
- that they ſhould rather decide in bypotheſs, 
then in theſs, But Acts of Parliament 
ſhould mainly be made to regylat new (ub- 
ſtantial grounds of juſtice and ——_— 

ue 


: ( 12) Ga 
which they might have followed in theirs| 


' 
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rl But though this power of 
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(13) 

making orders 
for adminiſtration of juſtice, be properly, 
and principally their province ,” yet 
they have in this but a cumulative jurife 
dition with the Parhiamenz, who may 
and do likewiſe make ſuch orders , but the 
Parliament ought to do ſo ſparingly, fince 
forms are better known to the Lords of 
Sefſion., then to them : and therefore, ir 
ſeems that the power of making Ads, 
relating to forms , or of regulating forms 
already made , belongs particularly ro 
the Lords of Seſſion, both becauſe. of 
ther zconſtitution, and experience* The 
Lords have been in uſe, not only to regular 
their own Court by Adts of ſederunt 1 
but they have by the ſame power preſcrib- 
ed regulations to other Courts, and thus 
as to the Juſtice Court in anno, 1591, 


years, they madean At, that women, 


and ſocii criminis , might be received wit- 
neſſes, in caſes of Treaſon - and we find, 
that they have likewiſe regulated inferiour 
Courts, withour any previous warrand, as 
is clear by the 19, Ae 23, Par, F4; 6. 
where the Parliament ratifies an A of Se- 
cret Councel and Sefton, which did'or- 

dain 


—_— 

czin andcommand,, that no Proce(s ſhogld | 
be granted befure inferiour Judges , on - 
the firſt Sunmmonds , bur ypon lybelled | 

Precepts, and citations of fitteen dayes | } 
warning, Andin axe, 1636, they made | 
an At of ſederust , appointing , that no | © 
conſent of any inferiour Court ſhould bind | ? 
the conſencer, except it were ſubſcribed | | 
by himſelf, and that the aſſertion ot the | G 
Clerk of that Court was not- ſafhcienc, 


Nor ſbould this extention ot their power 
ſeem unwarrantable , for , ſince they may 
reduce the Decreets of ipferiour Courts, 
it ſpems moſt conſequential , that th | 
may regulat their procedure : but then _ 
the Lords of the Seffion paſs the Bills be. | , 
fore the Juſtices, and advocat Cauſes | k 
from before that Court , it may (ſeem | ** 
ſtrange , that they ſhould have power to | © 
make Acts of /edersnt , for regulating that | ; 
Caurt , the juriſdiions Civil and Crimi- | © 
nl.þcing moſt diftiatand different, ['Y 

It may likewayes ſeem, both by the x 
former allowing the Lords of the 
Sefſion this power, and the Ratificationol . 
their Seatnce ſpecified in this AR, that q 
itis neceſſar , that all the AQts of haderant | 

| WAIC 


: 
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5 
| If 
” 


| which relate not mecrly to the regulating 
| their own. forms , ſhould be ratified by 
| the Parliament , though in the interim of 
| Parliaments, theſe ARs ſhould bing, 
And yet, de fatto, welce very many Afts 
| of ſederant to have full vigour , and force, 
| without any ſuch confirmation, 
; | . Before] begin to explain the words. of 
'| the Ac of Parliament, I ſhall offer this 
"| Analyſis of it, 
*|\ Either the Credicors whoare defrauded, 
are ſuch Creditors as have done no duli- 
| gence , or ſuch as have done diligence; 
- | it chey be ſuch as have nor done diligence, 
| then either che Diſpoſitions quarzelled.ave 
wade to conjund perſons, or nat , if they 
* | be made to conjun& , or confident per» 
* | ſons, either they are made tor neceſſary 
? | and onergus cauſes, ar: noty it they be 
| made for a neceſſary and onerous caule, 
| they are valid , though made to conjuae 
© } orconfident perſons, 2, If theſe Dilpoſi» 
tions be made without an onerous caule, 
| then either they remain with the conjun 
1 confident to whom they were made, or 
not ; if they remain with him, they are re- 
1 | Cuceable , either by way of exception, or 


h reply 


f 


| 


Ll 


| (16) | 
reply. But if any third party, no way pat- 
taker of the fraud , has lawfully pure 
chaſt any of the Bankruprs Lands, tor 
a juſt and true cauſe , then the Right is 
nor quarrelable, bur the Receiver is only 
lyable to make the ſame forthcoming to 
the Bankrupts true Creditors, 3, The 
fraud is probable by wtit, or oath of the 
party receiver, 4. It the Creditors have 
done diligence by Inhibition, Horning, &t, 
Then the Bankrupt cannot in prejudice of 


theſe Creditors who have done diligence, | 


diſpone yoluntzrily any part of his Eſtate 
to defrand that diligence, in favours of 
another concreditar , who has done no di- 
ligence, or poſterior diligence,or in favours 
of any interpoſed perſon to their behoof, 
And a4 this part of AU AR, ir is not con- 


fidered,'whether the interpoſed perſon be 
a perſon conjun&, or not, 5, The Bank- 
rupts, the interpoſed perſons, and all ſuch 
as have aſſiſted them,in adviſing,or practifs 
ing theſe frands , are declared infatous, 


Cops 


4 ail. als 


a. A.  Svo. co_ __B nz cc. © mA © woo ao af ec. Ec Om. 
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Confatny to the Civil aid Canon. 
Low, &<: 

JEcaiife the Act of Pirllathent atid AR 

ot ſed?yunt bear , thac hey, have-iri 

this A@ followed the Civil afid Cindi 


Law; We - on Apyicioor ar it werefle 
theLordsof Seffion niiffetftgod exadtly the 


| Civil Law,ahd tharit is rhit gredr founth® 


tion of 6at Laws and Fortis. This we 
ſve, that” Robeyr £ofties Heirs, ate by the 


> 89 "AR, Þutl, 6, \K, Fa. 5/61ddiid tbe 


torefaulced fot the cite of rrEafohevins 
mitced by theit- Bathet, actording" td the 
Civil Law ; hd forfault6rin GT 
allow'd by the Lotds of Seffiont, ;id udpnd 
7669, becatſt.ir was cofifofm ts the Civil 
Law: ard falſhood is 6fdained to be pw- 
fiſhed, accorditig to the Civil and Candd 
Law, AR 23, Pat, 5, Q/ xe, And that thu 
Ciyit Law is out rifle, white onr owh Sta- 
tures and Cuſtoms are/filene, or deficient, 


| &tleat from our owh Liwyets, as Sheey, 


Annit. ad!;t, R. M, 0:9, ver, 1, and by 
CHaig,1.t, Dias. 2, Asallo froth oft owi 
C Hiſtoriats, 


It 
Hiſtorians, Zeſlie, 1, 1, cap, Leg. Scotor- 
Boet, l, 9, Hiſt, Camer, de Scot, Dottr,1, 2, 
cap. 4, And the ſame is recorded of us by 
the Hiſtorians and Lawyers of other Nati- 
ons as Forcat, lib, 7, de gal. imper, Polid, 
lib,'1, Hiſt, Angl, Petr, dt amitis Geograph, 
Earop, tit. di Eſcoſſe : and Duck, de auth, 
Jar.civ, lib. 2, cap, 10. And though the 
Romans had ſome cuſtoms or forms peculi- 
ar to the geniousot their own Nation : yet 
their Laws, in undecided caſes, are of uni- 
verlal uſe, And as Boet, well obſerves, Le- 


ges Romanas a Fuſtiniano colleft as, tanta. | 


ratione & ſermonis venuſtate eſſe, ut nulla 
fot natio tam fera wel ab humanitate abhor- 
ens que teas non fuerit admirata, AndK, 

&, 5, was {o much in love with the Civil 

aw, as Boet, obſerves, ib, 17, that he 
madean A, that no man ſhould ſucceed 
to a great Eſtate in Scotland, who did not 
underſtand the Civil Law, and ereed two 
profeſſions of ir, oneat St, Andrews, aud 
anotherar Aberdenez and when K, Fames 
the ſecond did, by the 48, AG, 3, Parlia- 
ment, ordain, that his SubjeQs ſhould be 
governed by no foraign Laws, he defign'd 


not to deny the -reſpeR due to the Roman | j; 


Laws, 


(t9) 
Laws, but to obviat the vain preterices of 
the Pope, whoſe Canons and Conceſſions 
were obtruded upon the people, as Law, by 
the Church-mea ot theſe times, | 

Ir-is alſo fic to know, that by the 
Civil Law many remedies were provided 
to ſecureCrdito!sagainſt the chears of their 
Debitors : As firſt, 4io Pauliana, fo cal- 
led either from Paulus the Pretor,who did 
introduce it, or from Pauls the Lawyer, 


- + who did firſt adviſe it + by which Action 


Creditors might recall eicher the Eſtate 


- { moveable, or immoveable, diſpon'd by 


.their Debitor to their prejudice. 2, Adio 
in faitum , by which bona incorporalias 
ſuch as jurd, & ſervitutes were recalled, 
when alienated , /, 14, ff, que in fraudens 
creditorum, 3, CAtio faviand, whereby 
| Patrons might revoke that which was done 
by their freed men, to the prejud ice of that 
tourth part or /egittim which was due to 
\them by the Law, 4, Adio faviana uti- 
lis, by which Minots who were adopted 
ot arrogated, might revoke what was done 
is prejudice of rheir fourth part due to 
| them. But though S»edwine calls this #ti= 
lis favians, yet it isa miſtake, tor Horto- 
| C2 man, 


(10) "$4 f £1 
min, Gomezius, ind others, do mich ritord, 
roperly make this a ſpecies adtionisCaltis 
#h# 5, AltioCalviſana,which was granted 
indifferently t6 Patrons arid others, 6, E4/ 
Fin raudatorium, Which Was competent, 
wheti the Cfeditot was to revoke what the| 
Dbicor had alienated, arid which belong-/ 
Ed ro Jri6ther , and tot © himſelf : as it a) 
Tutot had afiedated the goods beloticing| 
eds Pupill, which Pupill, and not himi- 
felt, was Debitor, « | 
The Aion competent by the Civil! 
Law, Was tilled 430 revocatorta, ſo cal- 
ſeg, beriuſe the Judge revoked whit was 
d6He ; atid with us it 15 called an Aion of 
RedoRion, becauſe the deeds fo done ate 
reduced of reſcinded : And 1 fitid rhe word! 
Rediion uſed by Civilians even iti this 
ehife, as by Panormitan, Concilis ſetundo, 
Fd others, And redutere does properly] 
figniticinformam priſtinan inſftinrdrt, as 18 
clear by U/pel, 3.F7de 1tin, af? privontt's.1 
Atid theretote we have elegantly calls 
this an Aion of ReduRioti, becauſe tht 
adge was to reſtore the thing alietiared [tt 
prejudice of the Creditor to is fortner coi- 
dition, whereas the ReduRidh of Detteers 
was 


- 
SS 41 
% 
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(21) 
| was 2 &m unknown to the Ciyil Law, 
' they uſing only Appeals, and Reviſions ; 


bat Reductions of Sentences 15 uled  a- 


| mongſt the Doctors,even in the ſame term 


and (enſe that we uſe ir, as i$clear by Gazl, 
lib. 1, obſer, 141, & 150, And the rea- 
ſon why it was neceſlar tor Lawyers to in- 
troduce the neceſſity of ſuch Reductions 
or Revocations, was, becaule in the (yh= 
tility of Law, the alienation did ipſo jure 
irgusferre Dominum, l, { (ciens ff, de contra 
empt, And theretore it is that it ſuch Re- 
ductions be not raiſed betore the years gt 
preſcription, the alienation ir ſe!t is valid, 
though within that timg it migne have 
been reſcinded by this Action of Reduc- 
tiqn, 

Though this Statute only declares 
all Alienations , Diſpolitions, Aflgnati- 
ons and Tranſlitions whagſpever made by 
theDebjcor,ot anyof his Lands, Teinds,Re- 
verſions, Actions, Debrs, or. Goods whaty 
ſumever, to be null ; yet this is extended 
490 Bonds granted, and to Tacks (er by the 

ebitar; to the prejudice of his Creditor, 
jor though ncither Tacks, nor Bands , be 
comprekedided under the Letter of the 


C 3 Law, 


(22 
Law, yet the ſame parity of reaſoFextends 


the Aarto them, and in Laws which are | 


founded upon the principles of reaſon, ex- | 


tenſions trom the ſame principles are very | 
natural, and in Laws which are introduced 
tor obviating of cheats,extenfions are moſt 


| 


neceſſary , becauſe. the ſame ſubrile and 


fraudulent inclinz2tion which tempred the | 


| 


Debiror ro cheat his Creditors, will eafily | 


tempt him likewiſe to cheat the Law, if 
the wiſdome and prydence of the Judge did 
not meet him where eyer he turned, But 
yet Bands, in ſo far as they are perſonal, do 
not prejudge the Creditor, nor fall they 
under this Statute - but only in fo far as 
they tend ro, and may be the ground of 
legall Alienation, by Comprizing, Poynd- 
ing, or other diligence to the prejudice of 
the Creditors, and by aſfeing the Debi- 


tors Eſtate, By the word Alzenation, is | 


meant not only an expreſs transferring of 
the right, but any a& whereby the domini- 
wm Or property is looſed to the Debitor, 
as if the Debiror ſhould in prejudice of his 
Creditor, habere rem pro de'relifto at alins 


#am occupet, it he ſhould relinquiſh any | 


thing, upon deſign, that a conjunR or con- 
: fident 


| 
| 


! likewiſe by the Debicor,, of a right compe- 
| rent to him, are reduceable upon this A 
{ of Parliament, though the word Diſcharges 


| fione vel per pattum de non petendo,W here» 


'term to be circumduced againſt him far 


(23) 
fident perſon might poſſeſs it, Diſcharges 


be nor expreſt in the Act, tor by the com- 
mon Law , Competebat Pauliana, quande + 
Creditor liberabat Debitorem ſuum acceptila- 


in/, 1,$.2, fo h,t, agrees with I, 5, Baſil. 
W &TperonTer Ti STONES. . 
I doubt not bur upon the ſame parity of 


reaſon, ifa Debitor ſuffered a Decreer to 
g0 againſt him, doloſe, and connived fo 
far in prejudice of his Credicor , as to omir 
a competent defence; bur the Creditor 
might reduce that Decteet upon this Act 
of Parliament, it hecould inſtruce the con- 
nivance and colluſion, and verifie the de- 
fences that were omitted, but without this 
colluſion were clearly inſtructed, it were 
very hard to reduce a Decreet at the in- 
tance of a party, who needed not to have 
been called, 

I likewiſe think, that if the Debitorg+-- 
ſhould in prejudice of his Creditor ſuffer the 


not compearing to depon, that Decree 
were 


fonnd at the inflance of Marjory Halybgre 
fou contra Moriſow, where though Moriſop 
was 2 (ingular-Suceefſar, and had gor an 
Aftgnation to the Decreet obzained by 
collufion againſt Watge , by his 
Brother, yer the Lords ordajngd Witnel- 
Fes before anſwer to be led fer praying the 
£6llufien, and repon'd Ware to his ogth, 
and ordain'd him to depon, But the dif 
eulty there would be, how a Debicor could 
be.compelled to ſwear; and I doubt nor 
bur in this cafe if the collu{zon were offered 
to be proven by the oath of him who ob- 
tajned the Decreet, that the Decreet would 
beredyced, though the Debitor compeared 
not to depon: or it the Creditor purſu'd 
him, that eo caſu he would be forced to de+ 
pon, and that it he re{aſed, perſonal Agi- 
pn would be obtained againſt him, /, 3.5. r, 
hb, t, which allows Aion -to the Credj- 
rors, Si data opera ad judirinm 101 Vend- 
Tit. ern winder ws Srtagneay. 

. Upon the fame reaſon alſo, if my Nebis 
tor ſhopld by colluſion prejudge his march- 
es by a tranſition, meerly to prejudge me 
who was to ſecure his Eſtate co my (elt by 

4 
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- (24) | 
were likewiſe reduce2ble : And this was fþ 
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(35) 
2 diligence for wy LM : this crranaRiqn 
might be quarrel'd, as done in defraud of 
m2 his Creditor, which agrees with /, 13, 
$4. h.t. 

Ipis much debated amongſt the Ciyili- 
ans, whether he is ſaid ro alienat in prgzye 
dice of h's Creditors who retyles co acquire 
an Eſtate chat he might acquire, to the ad- 
yantage of his Cregitgrs: As for inſtance, 
it he xetuſed ro accept of a Legacy, or to 
enter Heir, it would appear tg me,that 
, the common Law, At#10 Pauliana extends 
not to theſe gaſes,as is clear per /, quod ag- 
tem f. que in frayd, qui autem (um paſsjt 
liquid qugrere, nop ie agit, ut acquijrat ad 
hog edi uw nou pertinet CF 5, 3. $10ivde of 
 quirtpudiguitHereditatem wel Legittinngay 
| wel Teſtamentariam nan eft in 80 c4(u ut by- 
| 16 edifts locus faciat, And the ordinary 
diſtiatian allow'd by the Doctors in this 


| ale is, that aut agitur de jure de late 


- } gqueſite, & hoc dehitums queſitum Gregitgr 


repudiare non poteſt, aut agitur de jure pgn 
arlito, aut ſaltew nonduw queſita liget 'de 
late, & non prohibetpr illgd repudiare, Bur 
yet this gecifion of che Civil Law ſeems 
yarealogable, tor ſince the Law was: 3g fe- 
cure 


(26) 
cure Creditors, it was juſt that it ſhould! 
have ſecured them againſt all frauds, and! 
what fraud if more malicious, then to ly} 1 
out of an. Eſtate by which the Creditor| ] 
mighe be pay'd: ornot to fulfil a c6ndi-} 1 
tion , by the fuifilling whereof , they} 
might be pur in a capacity to pay their] ] 
Debr, And therefore our Law has much| ] 
morejuſtly by che 106, AR, 7 Par, Fa.5,| { 
allowed , thac the Creditor may charge| 
his Debitor to enter Heir , whereupon, 
the Eſtate may be appriſed from the ap- 
pearand Heir, in the ſame way , and man-| 
ner, as if he had entred Heir, | 

As alſo, by our Law, if a Legacy were 
left to my Debitor, it he deſigned to ly 
out of it meerly to prejudge me , who am | 
his Creditor z yet the Law would ſecure | 
me againſt this malice, either by allowing | 
me to arreſt theLegacy leit in the hands of | 
the Executor , it the Executor did con-| 
firm that Teſtament wherein my Legacy 
was left, and ſo I might eſtabliſh a right ro 
the ſaid Legacy in my own Perſon , bya 
Decreet to make forth-coming z or if the 
Executor ſhould refuſe or decline to con- 
firm the Teſtament, I the Legators = | 

| 1tOr 


wm, © ww tl.” A 
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d} ditor might confirm my (elf Zxecutor, da- 
d; tive; and ſo in omnem eventum , (ecure 
y} my (elf againſt the fraud deſigned by my 
| Debiror ; bur they are ina miſtake who 
(-{ think, that I could have confirmed my 
FINfelt Exzcutor to the Defunt , for the 
Ir] Defun& was not my Debitor, though he 
h{ left a Legacy to my Debitor, The que- 
| ſtion is yer harder with us, in conditional 
e| obligations, whereof I ſhall give two in- 
n ſtances z one is, it by contra betwixt my 
)-| Debitor and Titivs, Titius were obliged 
- | to pay my-Credcitor 5000 merks z and 

| Upon the payment thereof , my Creditor 
e| were obliged to confirm Tirixs as his Vaſ- 
y | ſel, bur my Debitor finding that the ſaid 
n | 5000 merks would accrels tome, ſhould 
e| upon that” head decline to fulfil, The 
g| queſtion is, how could I ſettle in my own 
ft! Perſon a right to the ſaid 5000 merks? 
-| Andit is thought that the proper way were 
y| tocompriſe from my Debicor , that righe 
0} by which he could have confirmed Titims 1 
a] and having thus put my felt in a condition 
e| tofulfil the condition upon whichthe 5046 
-| 'merks was payable, I could either arreſt 
-) the money in Titius hand, and force him ro 
r make 


{28 | 
make it forth-coming , or elſe purſue aq! 


would conclude that he being obliged to | 
pay 5090 merks tomy Debicar, upon ob- 
taining 2 confirmation trom him , ſhould 
be now deſcerned to pay me the ſaid 509g 
imnerks , as having come in place of his (aid 
Creditor , by having compriſed his righr 
and ſo being capable'ro purſue , and tulfil 
the condition whezenpon rhe ſaid 599g 
merks was payable, Hur it is thought has 
the laſt part of the Alternagiye will nar 
hold, 2s. that ghere may be 2 perſonal 
Aion r payments gn taar becauſe, ale 
bei. the Credicor hgying compriſed the 
righe whereupon he may copfirm, may ful; 


the condition, yer he cannot haye right | 


toche congirignal, obligation ,. ſq char be 
may purſue tor payment , unleſs it be (er; 
les ip. his Perſon by compriſiog , arreſt- 
ment, or ſome other legal dJigence, | 
The ſecond caſes, i} THIN be gblidg'd 
to-pay my Debijzor $9290 merks, upon con. 
.dition that my Debitor ſhould build him a 
\ Houſe: The queſtigo is, howlI, itm 
Nebicor-be unzy4/)ing co inth), caneſtabli 


2.right ro the ſaid ſum in my own Prriog- 
O}. 


ordinary aRion againſt him , wherein ] | 
12 
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(29) 

To which it nay be anfiyertd, thit eithe? 
my Debiror was obliged expreſly by way 
of miutuz! Contract, to build che (aid 
Houſe to 7Hies : And then ſothe think, 
chatT miy force 7 #5#5 to 7fighe mie tothe 
ContraR, -and thereby I Ul fotte ffiy De- 
biror to fulfil his part, but yet I ſee not 
how he may be torced to afigne me, or 
fromi what that obligation can be infer'd, 

Ochers think, that I may arreſt, and if 
when I purſue to make torth-coming , T#- 
tins ſhall alledge that he cannot pay untilthe 
cotidition be tulfilled, I my eleid that 
allegearice by this reply ; viz, fb impuret, 
that he did not obtziti the implement of 
that condition by regiftratitg the Cots 
tra, and forcing fy Debiror to fulfil, 
But I think the forefiid reply, ibi iArpwrer, 
would not be relevint”, fcing rhe tot 
is ſecure; and it caniior be imputed to him 
that he did not purſhe tor itnplemenr, 'ahd 
is the Creditor of che conditional Debitor 
would not be heatd to fay fb; impuret , io 
this Creditor who ct be in no better 
caſe, cahtiot reply upoti ibs impwuret, 

But if ttiy Debiror as not exptefly 6b- 
liged ro build tlie faid Houſe , and thit 


Titias 


( 30) 
Titius was only bound to pay 5000 merks, 
when my-Debitor ſhould build him ſuch a 


Houſe, I conceive that eo ceſs, if my 


faid Debitor deſigned to detraud me by nor 
fulfilling. the condition z our Law would 
allow me no remedy, 


To be intented by any true 
Creditor. 


A Creditor is he to whom we owe any 
thing;againft which we cannot defend 
our ſelves by a perpetual exception, Szrucns 


Fit; 3 +7 egouy arias opts Sinviucr Tepaypagns * 


yrrruueres. Baſil. de verb ſiznif, 1. 10, 

By theſe words it clearly appears, that 
this Action is competent to all Creditors, 
whether they were Creditors for an one- 
rous cauſe, ornot, For though it would 
appear by the narrative, that this Law was 
only deſigned ro ſecure ſuch as were Cre» 
ditors for an onerous cauſe 3; and albeit it 
would ſeem that the only reaſon why that 
this Law was. introduced , was wanting 
here, z fince the Creditor did not lend our 
of 


a 


31 

his money in this caſe, incontemplation 
his his Debitors Eſtate : Yet fince in the 
conſtrution of Law, even donations are 
good Rights , and the perſon to whom 
they are made becomes thereby Creditor z 
etiam donatarins eſt Creditor, poſt quan do- 
natio eft completa ( except in the caſe where 
the donation is revockable ) therefore this 
AQion is likewiſe competent to them z 
and ſo it has been oft decided in our 
| Law. 

Though Creditors whoſe term of pay- 
ment is not come , differ from ſuch whoſe 
Debt is ſuſpended by ſome condition, the 
one being called Creditor conditionals, and 


| the other Creditor in diem; which two 


| differ both by the Civil Law, and ours g 
yet whether either of them be comprehen- 
ded under the general word Credicor, where 
that word is uſed in Statutes, is much de- 
bated, Cagn, ad, 1, ff, Si certum petetur 
is of opinion, that thele are not true Cre» 
| ditors, becauſe a Debitor is he who may be 
forced to pay, [. Debitor : ff de verb, ſign, 
with which Law the Baſilicks do agree, for 
[_ 66, tit, Baſil, de Reg, Jar, b Sixeiar ver 
Tapagty pur uh $51 X$40565, but {@ it is that 6 
who 


SEE ,, . The 
whs owes to 1 diy, or duder 4 conditions 


citinidt be forced ro piy. 2, The Law Gal 

led a c6fiditiondl debt, the hoop only of 
debt, . EX to#ditibhal} juft, dt verb. ob, 
3; Thee are called Creditors in this ricle 
quIDat tx quidehrnigut takſt tal athitore off 
att1d, butt fo it is rhiat before the tonditivit 
be purifted, of the term of paytftent, rhett 


cid be tio Attion, {, c2dee dim, & 1, Cre! 


ditotet * f. de virb. ſignif. But yet oi the 
| other hand, theſe are both Creditors, bts 
cadſe'rhe Law takes Ertditor to be gem, 
the ſpecies wheteot Is Creditor phris , Cre- 
ditor is Aitis , & Creflitir fb thndiriond, 
E. Ertditores f* de werb. ſignif. 4. 1ti 
clear pz 1. y 1 F-a41. Aquil. that a coit. 
ditional Ctediror thay putlue 'r6 hive his 
Dibt payed , of ſectired , whetithe Tetti 
cones, thoigh it be not yet eottie; 3, 71- 


ne non poteſt removeri, |, credrtores, ff at 


le were oft Crellitor , qui perfitia + ha 


verb, [s, Bit ſo iris, that neither £ 
tof in diem, nor Creditor ſub conditiont, 
fottſf perpetud txceptione rembveri, 4. It 
Reaſon it appears, thar ſince-when the coti- 
ditibn is purified , the condition is dratvil 
back to the date of the Coiitra&;, that 


t 
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3 ' 
therefore the conditional, Creditor hath 
this remedy competent to him, g/os in d, 
$. i quis in fraudem, 

This Action then, is competent to Cres 
ditors, to whom a Debt is conditionally 
owing; but is not to take effe&until the 
condition be purified, As for inſtance, if 
Titins (ell me his Lands with abſolute war- 
randice, and thereafter diſpone any part of 


| his Eſtate, toa conjuat , or confidenc 


perſon, without an onerous cauſe, I might 
reduce that aljenation as done in defratid of 
tne, though the Lands ſold to me were nor 
evicted, and ſo the warrandice did not 2Qt» 
ally take place, Which caſe though it be 
not expreſly decided in our Law, yet I find 
a reduQion ex capite inhibitionis ſuſtained 
in thir very terms , bur with this juſt cau- 
tion, v:z, that the redution ſhould take 
no place cill diſtreſs ſhould follow, which 
is likewiſe decided by the Civil Law, 7, 
Potior ff, qui potiores in pig. $, 1 where 
alſo the former caution is uſed, '& «b; 
torditip purificata eF, ibi conditio retrotra« 
bitur, 30, This ARion1s even compe- 
tent co theſe Creditors whoſe term of pay- 
ment is not come, though it may ſn, 
ends 


EX) 


(34) 
that till then they are not true Creditors, 
The reafon why both the Civil Law, and 
outSaJlow reductions in theſe caſes, is com- 
only thought to be, leaſt the Creditor to 
whom the alienation is made, become i»ſol. 
vendo, and (© the ation of redution, if 
delayed till then, would then become uſe- 
Teſs, Burt it the Lands or others diſponed, 
be ſtill in their hands, it does not import 
whether they be inſolvent or not , ſeing 
reductions are iy rem, and doe affeR the 
right diſponed, whatever be the condition 


of the perſon who receiveth the right, and] f 


if they be diſpon'd to a third perſon for an 
onerous cauſe, the reduction cannot he et- 
fetual; and for obviating that prejudice, 
the Creditor may inhibite, T he true 16 
{on then ſor ſuſtainingReduRions at the in- 


ſtance of Creditors in diem, or ſub condi-| | 


tione, is, that though perſonal ations for 
payment, are not competent to ſuch Cre- 
dito1s before the day , or the condition ex- 
iſt, yet they may obtain Declarator, that 
notwithſtanding of ſuch fraudulent rights 
their Bonds ſhall be effetual to them, a 
their Debitors Eſtates liable to them,and to 
execution at their inſtance , as if thoſe 
Rights 


w.. —<a 


—- _, © 


(35C 
Rights were not granted , and upon the 
matter, Reductions are nothing els but 


*| Declarators to the effe& foreſaid, 4, By 


the common Law , ſuch as were Creditors 
ex delifFo, had this remedy, which though 
ſome Lawyers have contradicted, yet it is 
moſt clear in my opinion, {, 12, ff, de verb, 
fle. ſed etſi ex deliffo debeatur , mthi vide= 
tur poſſe creditoris loco accipt : for though 
he only is a Creditor, whole faith we have 
followed, /, 1, ff. i certum petat + and that 
the party injured cannot be ſaid to haye 
followed the faith of the injurer , yet that 
Law expreſſes only one quality of a Credis 
torz and there are many Creditors whoſe 
faith we have not followed, And yet 1 
have ſeen this debated in our Law, Febru- 


| ary 1674, Lindſay contra Gray of Hayſtourl, 


in which perſuita ReduQion was raifed b 
Lindſay againſt Hayſtoun, of a Diſpoſition 
made to Hayftoun by him who had mutrder- 
ed her Husband , after the murder com- 
titted, ro the prejudice of the aſlythmene 
due to her , and thereafter decerned to her 
by the Exchequer - from which ReduQi- 
on the Lords aſfoilzied , becauſe Hayſtpurs 
Was not obliged in:'Law to know of the 
D3 murder, 


(36 ) 
murder, nor did any Regiſter put him in 
mala fide , and fingular Succeſlors are only 


obliged to ſeek the Regiſters z and ſhe 


haying. only the giit of the murderers e(- 
cheet ( he being denounced in abſence ) 
tor ſatisfation of the aſlythment due to 
her z the Lords found ſhe might purſue 
Declaratours of Eſcheet , but could not 
purſue real Actions, 

And generally with us in Scotland, he 
who commits a crime, is either only de- 
nounced fugitive , and in that caſe, his 
Eſchees only falls, or he gets a remiſhon, 
and then there is anaſſychment due, bur 
in neirher of theſe caſes ReduQions upon 
this Statute are ſuſtained , or <lſe the mur- 
dererdies, and then nothing is due even by 
way of aſſycthment with us, But this firſt 
wm unreaſonable , or at leaſt ſevere, 

or. it a perſon ſhould commit. a crime 
againſt me , and ſhould thereaf-| 
ter _ to. defraud me of that afſyth- 
ment. , and juſt reparation that were 
due to me, diſpon his eſtate toa conjunt 
or confident perſon; Ir ſeems very unjuſt 
that I ſhould be diſapointed of my juſt (a- 
tisfaRion by this voluntar deed of = 

n 
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And as this is not ſuitable to the principles * 
of equity, and juſtice z ſo.neither ſeems ir 
ſuitable ro the Principles of Law , for rax- 
| tum facit quis delinquendo , quantum facit 
) ſe obligando, and therefore as I could have 
0] reduced any ſuch voluntar Alienation , if 
© another had expreſly oblidged himſelt ro 
Tt 'me, ſo ought I to have the ſame benefir 
when another l.:'s committed a cryme 
© againſtme: Andi we conſider ſeriouſly 
*| the principles of either the Civil, or our 
5] Municipal Law; we will find; that not on- 


»| lIyare Crecitors ex dilifo looked upon as 
| Creditors, but that they have mgorengaZay, 
, or jus prelationis to all other Creditots, in 
"| {wa faras conceins the neceſlary reparati- 
'! ons, And thus it is with us expreſly de- 
t| clared by the 25, Act 14, Par, K, Fa, 2- 
and the 174, a& 13, Par, Fs. 6, thatall 


remiſſions , or reſpits granted to any pet- 
ſon till the party skaithed be firſt ſatis- 
fied, ſhall be null, And by the 26, Ac, 1 
Par, Ch, 2, the party trom whom'goods 
| areſtollen, are to have reparation our of 
| the firſt, and readieſt of the thiefs goods 
And thelaſt pare, 41z, that nothing is due 
by way ot aſſythment where the: guilty 

D 3 per- 
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| ey ſuffers, ſeems unreaſonable far the 


cirs of the perſon injured being put tg 
great expenſes in the perſuite oft times, 
and the wife, and children, being oft times 
beggar'd by the death of the perſon killed, 
it is. unjuſt they ſhould have no reparation; 
and the offenders death (atisfies publick 
juſtice, but not them, And I love bettet 
the Law's of Spain and France, which al- 
=_ reparation even where the offender 
yes, 

For the better uoderſtznding of the ge- 
neral point , how tar the Fisk becomes a 
Creditor, by the common Law, upon the 

Commiſſion of a cryme, and ſo may reduce 
_ diſpoſitions z It will be fit to des 
inguiſh thele caſes, firſt, betare the cryme 
be committed, the Fisk has no intereſt to 
reduce any Diſpoſition made by any per- 
ſon whatſoever, except the Commmatter 
had diſponed his Eſtate , upon diſigne to 
diſapoint the Fisk when the cryme ſhould 
beCommitted; As for inſtrance, if a per- 
ſon who diſigned to 1un in to the enemy, 
or eo Kill the King, ſhould immediatly be- 
fore dilpon his Eſtate , I conceive that diſ- 
Poſition would be quarrelable, as done in 
| fr audem 
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fraudem fiſci, It this animas committendi 
crimen, & fraudandi fiſcum,could be made 
appear, by theſe, or ſuch hike preſumprti- 
ons, vis, If the diſponer did immediacly 
before the committing of the cryme, and 
without any Onerous cauſe, grant the ſaid 

Diſpoſition , and made an Diſpoſition 
omnium bonorum, for a patticular Dif 
pofition of any (mall part, though made 
immediatly before, and though gra» 
tuiteus, could hardly be quarrelable e v_boc 
capite, 2, 1t the receiver ot the Diſpoſition 
was conſcious to the diſponers defigne of 
committing the cryme , then it the cryme 
was treaſon , the receiver 1s guilty ot the 
cryme z and ({o the Difpolition, and all the 
receivers own Eſtate fals to the Fisk, And 
in thele crymes a Diſpoſition made to one 
who was conſcious to the defigne, makes 
the diſpoſition quarrelable whether it he 
made for an onerous cauſe, ornot, or whe- 
ther it be omnium bonorum, or not, 3. AS 
to Diſpolicions made after the cryme 1s 
committed, we muſt diſtinguiſh chus, wx, 
either the cryme committed is treaſon, 
and all diſpoſitions made after the perpetu- 
ating of this cryme are null, though betore 


Citation, or .ondemnation, but there muſt 
| ſtil 


© 

ſtill enſue a Satence , Which ſentence is 
drawn back to the commurtingot the 
cryme, 4, In other crymes, Diſpoſitions 
are either of Heretage, or Moveables , As 
to Heretage, no di(poſirion is quarrel1ble, 


cept treaſon, And yet quoad aſlythmentsto 
the party wronged, lthink there is inreaſon 
(rhough ourLaw allows irnor)ſo far jus ques 


becauſe no cryme confiſcats Herirage, | 


ſum, co them,that theymay quarrel allgrae| 


cuitous Diſpoſitions, though made betore 
citation , as made to their prejudice 
who became lawful Creditors by 
injury ſuffered in the ſame cryme : ht if 
the Diſpoſition was for an onerous canſe, I 
conceive it cannot be reduced ex hoc eapiire 
or affeted with the ſubſequent aſlyrh- 
ment becauſe the buyer was 7» bona fide to 
buy, finding nothing againſt him in the 
Regiſter of Hornings, or Inhibitions, And 
that though he knew the Diſponer had 
commitred the cryme, becauſe he was not 
oblidged thereby to know that he was in- 
capacirated in Law to diſpon, 5. In other 
crymes, beſides treaſon , Diſpoſitions ol 
Moveables are quarrelable by the Fisk if 
if rae atcer ſentence, and it may be, 1t af- 
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ter the party was cited for the crime, if 
the ctime'was ſuch as did confiſcate Move- 
ables, For though regulariter poſt come 
miſſum crimen, valet alienatio ante ſententi= 
am fattatitulo oneroſo ueque revocatur niſt 
appareat contrahentium fraus, cCAngel, 
Ad, I. 1, Siquis C, de bon, proſcript, yet 
there lies ſtill a preſumption , that all 
Diſpoſitions made atter an accuſation are 
made me tu juſte pen. Picus ad |, poſt con- 
trad, ibid, And all Lawyers are ot opinion, 
that in neither of theſe caſes, a delinquene 
may pay his former Creditors : Andirtis 
a received opinion amongſt us , that all 
crimes which are capital do confiſcate the 
commiters Moveables, thongh there be 
no AR appointing that confiſcation , asa 
part of he puniſhment , becauſe Move- 
ables, ſequuntur perſonam, And thus in 
the caſe of Waugh in Selkirk z, The Lords 
found his Moveables to tall under Eſcheer 
for theft , though there be no expreſs Sta- 
ture confiſcating the Moveables, for thefr 
But though this be followed in ſome par- 
ticular Nations, as France Ultrad, Con- 
cil, 179, yetClarus tels us, in Queſt, 78, 
that de conſuctudine totns mundus ſervat 

| quod 
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quod bona mobilia non confiſcantur nifs exdiſ- 
poſitione ſtatuti ,vel conſuetudinis, excepto 
crimine Hertſis, & leſe Majeſtatis, And 
parcicularly in thete, Boſſius is clear, that 
the Moveables are® not Eſcheer iſs vigore 
Patuti, And why with us ſhould it be de- 
clated by ſome AQs, that the commitrters 
lite'or goods ſhall be in the Kings will , and 
in others , that the committers Moveables 
ſhall! be Eſcheet co the King, if this hold 
in all caſes * 6, Where the committer is 


declared puniſhable by confiſcation of his: 


goods, and hisgoods are confiſcated ipſo 
jure, there even after the committing of 
the crime ſome think , that the commit- 
, ter can diſpon no part of his Moveables, 
even before denounciation or citation, 
That being theeffe& of confiſcation ipſo 
Jure , as is clear by the above cited Do- 
ors, And it would appear, that con- 
fiſcation zpſo jure, muſt import ſomewhat 
more then the confiſcation that reſules 0n- 
ly conſequentially-trom the nature of the 
ed it elf,” For elſe-why needed the 
Law exprels this z and if the, Law has .con- 
fiſcated them at the time when the crime 
was committed , itwould appear boat the 
omi- 
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dominiam' is thereby transferred to the 
Fisk, and that conſequently the commit. 
rer is deveſted of them; nam duo non poſſunt 
efie domini in ſolidum. And it the com- 
mitter be thereby deveſted of the proper- 
ty , he cannot diilpon , tor none can dif- 
pon but he who is proprietor, And yer 
even in that caſe the perſon , injured, 
ſhould have ſtill ation for his dammage, 
and intereſt, tor he is mor prejudged by the 
crime, then the Fisk, and conſequently it is 
not juft that he ſhould be excluded by the 
Fisk,fince theFiskhas only intieſt by him, 
and bychewrong which he hasſuffered, Bue 
I reterthe reader to Peregrinns de jure fiſci, 
who has treated this queſtion moſt lern- 
edly, , 

5, ' This ation is not only competent 
to the Creditor himſelt , but to the Cre. 
ditors Heir, tor heres & defunt#us ſunt in 
jure wna & teadem Ni at and not only 
is it competent to the Creditors Heir, bur 
in many caſes, itis competent to his fin- 
gular ſucceſſor,to whom either the right is 
aligned, or who becomes ſingular Suc- 
cellar , ratione rei, as Donators to E(- 
cheers , and foretaulters &c, as was 
found, March 1636, 6, The Detunds 
Cre- 


"Creditors are allowed to reduce Alie 

tions made. to the prejudice of appear 
and Heirs, upon death-bed, when the 
Heirs were their Debitors , for thoug 
this priviledge ſeems only introduced 1n 
favours of appearand Heirs , yet their 
Creditors may compriſe from them om 

jus quod in 1is eft , and fo reduce, as hav- 
ing compriſed , as was found at the in- 
ſtance of Balmerinochs Creditors contri 
the Lady Coupar, and the 4th. Fans 
ry, 1672, Roxburgb contra Beatty. And 
in this caſe it was found that even Cre- 
ditors might purſue Declaratours and Re- 
duRions, upon this AR , though they 


had nor yet Appriſd,albeir it was then als] 


ledged , that none has intereſt by our 
Law to purſue Reduction of a real right, 
except ſuch as have a real right ſtanding 
in their Perſon to the Lands, where- 
of they crave the right to be reduced, 
It is in ſome caſes, nor only comperent to 
ſuch as were Creditores betore the alienati- 
on quatrelled was made, but even to ſuch 
as were Creditores futuri, and became 
Creditors only after the alienation quar- 
relled was made, And rhe Civilians 

| | mention 
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mention two caſes wherein this aQion is 
comperent eyen to ſuch as were not Cre« 
ditors the time ot the Diſpoſition quar- 
relled: The firſt is, if the Diſponer de- 
ſigned to borrow money before he made 
the fraudulent alienation , and did bor- 
row the money upon deſign to break with 
it, for there though the Reducer was 
not a true Creditor, the time of the alie- 
nation , yet the fraudulent inclination re- 
ſpeting expreſly this Creditor, or the 
borrowing of the money , made the 
diſpoſition revocable and reduceable. 
Faſon ad jnft. hoc tit, num, 6, but here the 
deſign muſt be expreſly proven, or at leaſt 
muſt be neceſſarily infer'd from convin- 
cing circumſtances, and preſumprtions, 
The ſecond caſe mentioned by them , is, 
if the Creditor did lend the money for 
paying prior Creditors; In which caſe, 
as they might have reduced the deed done 
in their prejudice, ſo may the poſterior 
Creditors , ſince they come in place of 
the Credicors whom they payed ; & ſur- 
rogatum ſapit naturam ſurrogati, But this 
laſt caſe does not ( for ought I remember )} 
take place in our Law , and ſeems not " 
al 


4 
all ſuitable rs the Annalogy of our Law 
in other caſes; for elfe he who had lent 


money to pay ſums due tipon an Inhibiti- | 
on, would have right to che Inhibition, }: 


or he who lent money to pay off Com- 
pryfings , or Areſtrtients, without be- 
ing expreſly aſigned to either, And there- 
tore I conceive, that either the Crediror 
who payes the Creditors who were prior 
ro the alienation , takes aſfignations to 
theſe prior debts which theſe pays, and 
then they may reduce deeds done to the 
prejudice of that firſt debt, or elſe he 
pays only the money to the Debiror, and 
che Debicor pays the prior Creditors, 
which is the caſe meaned by the Doors 
here , and in this caſe'T conceive, the Cre- 
ditor who ſo pays, would not have the pri: 
viledge, aud that becauſe the debt which 
only bad rhe priviledge is extinguiſhe, 
O& non entis null x ſunt qualitates , nor can 
the maxime ſurrogatum ſapit naturam [urs 
roeati, take place here, ſeing that the 
debt in whoſe place it is ſurrogac » became 
extin& before the {urrogatign + and none 
of the parties cotild deſign to tranſinic 
this priviledge , elfe the payer had takm 
Aſﬀes- 
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Affignations not can he complain fince 
ſbi imputet , who did not that which he 


| might have done for ſecuring himſelf, 


« As to the firſt of theſe caſes , there was 
a famous decifion extending thir ReduRi» 
ons even to poſterior Creditors, 2, F#- 
ly, 1673, at the inſtance of Srreez, and 
Fackſon , Engliſh-men , againſt Fames 
Maſon, The caſe whereot was this, Fames 
Maſon having diſpon'd his Lands to Fames 
| Maſon his ſon , the ſaid Street, and Fack- 

ſon raiſed a ReduRion of the ſons r!gher, 
as granted in prejudice of them , who 
were lawfull Creditors to him, by vertue 
of a Trade and correſpondence which was 
begun long before the alienation z though 
the Bands wherein he became Debitor to 
them were of a date poſterior to the alie- 
nation, To which it was anſwered, that 
the ground of the debr, being a bond, 
| and the Bond being poſteriour to theali- 
enation, they were not Creditors the time 
of the alienation ; and conſequently the 
alienation was not reduceable upon this 
A of Parliament 1621, To which it 
| was replied , that this purſuir was not 
tounded upon this AR 16321, only 'bur 


upon 


£ | 4< 

" upon the ſure principles of the commag 
Law, according to which the Lords ule- 
ed to decide betore this Statute was made, 
and according to which, they are wartan- 
ted to proceed by this Statute in caſes that 
are new, Though the Debt was not con- 
ſtitute till atter the Tateftment was grant- 
ed, yet the purſuers having long before 
that time entred in a Trade with Maſon, 
they did bona fide continue that Trade 
without any interruption , and under the 
collour of that Trade he had moſt traudent- 
ly bought wich their moneys this Land, 
and did moſt fraudulently convey the ſame 
to his Son to their prejudice : which did 


clearly inferr a deſigned fraud in the Fa- | |, 


ther , and tended inevitably to ruine all 
Trade and Commerce which might be ve- 
ry eaſily diſappointed by ſuch traudulent 
conveyances as this, Upon which debate the 
Lords ordained Fames Maſon,the Fathers 
count-books to be produced , that itmight 


appear in what condition he was at the | 


time when he made that Diſpoſition to his 
Son ; nd whether the ſame was granted 
upon defigne to fruſtrate his Creditors, ot 
not, likeas they allow'd witneſſes wy 

ads 
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adduced for eicher party , for clearing the 


becwixt the Father and chir purſuers, be- 


| fore, and atrer the Sonsrighe z After 
| making of which report , the cauſe being 
1 again called, it was urged tor the purſuer, 
that by the report.it was clear, that there 
| was a tormer Trade, and correſpondence 


betwixt them, prior to the Sons Infeft- 


| ment, dureing all which time he oftimes 
1 ſold cheaper then he bought z and that 
| when he went to take the Infeftment for 


his Son , he diſguiſed himſelf, and rode 


| from , and rothe Land, ina by-way,and 


cauſed ſo mark the Seafing in the Minut= 
book , that no man could know bur that 


| the Seafing was taken for the Father, and 
| atrer the Seaſing was taken ,. the Father 
| ſill remained in aRual -poſſeſſion, From 
| all which ic was argued , 1, That Maſox 


elder having entered into a publick and an» 
terrupted Trade, and correſpondencewith 
the purſuers, the ſaid Trade is to be con(1- 
dered with reſpe& to irs firſt beginning, 
and che Bonds, though poſteriour to the 
Infettment, yet are to be drawn back ad 


ſuam cauſam , viz, the Trade and Com- 
\ ' E 
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rherce from which they did reſule; 2, Tt 
was clezr from the natureof Commerce in 

Mera! , and' from this report in particn- 
ar, that former payments were ſt1]l made 
the foundation of new credite : And i! 
the making of ſuch Rights during the 
dependance of fuch a continued Trade 
were allowed in favours of Children, n9 
Merchand would give truſt , or if th 
#2ve, they might be ruined by it, bot 
which would ' be equally deſtructive to 
Trade, 3, If we conſider the _— 
of our Law., we will find , that the Lords 
have ftill conſidered a continued , and un- 
interrupted Trade as very priviledged in 
many caſes ; And therefore though other 
eompts preſcrive in three years, yer that 
Statute uſes got to be extended to a cont- 
naed Trade, and correſpondance , and fo 
far have privilegia mercatorum , & com- 
mercit, been allowed in our Law , that 
Bills of Exchange are allowed , though 
wanting the ordinary, and Statutaty ſo- 
lemnities of witneſſes and warrands z for 
payment of Bills of Exchange are ſuſtains] 
e& without the ſolemnity of intimati- 
on , againſt poſterior Aſſignayes , and 

I. 
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Arreſters':*- and Annualrerit is ſuſtained 
berwixr Merchants , ſine patto, wel leges 
and a Bill fubſcribed only by a mark, with- - 
outeither the ſubſcryvers intirename , or 
the initial letters of it, was ſuſtained , it 
being proven that the drawer of the Bill 
was in ute fo to ſubſcribe, 4. By the com- 
mon Law , cA#io Panliana was extend- 
ed even to poſterior Credicors, whiere ant» 
musfraudandi,prior tothealienation did ap« 
pear, either by writ or preſumptions,which 
are enumerate by Faſon , ad inf. hic and. 
are very far ſhort of the preſumprtions for- 
merly condeſcended on: and it the com- 
mon Law, and natural reaſon allowed this 
remedy in the caſe of debts abſolutely 
poſterior z how much more oughr it to be 
allowed in this caſe , where the debr, 
which is the ground of this purſuit, de- 
pended on a privr cauſe, and was the reſulo 
and product of a cotreſpondence entered 
into , before granting of the Sons Infett- 
ment, 5, The Father had rio Eſtate be- 
fore this correſpondance, and having drawn 
fraudently into his hands the perſuers 
*00ds, about the ſame time that he boughe 
the Land, Law and Reaſon preſumes chat 
k 3 the 


the price of their goods, did pay the price 
of thir Lands : And .that therefore this 


Land ought to be affeted and burdened; 


with their debts. To which it was duplyed, 
x, That though the common Law did al- 
low A#io Pauliana to poſterior Creditors, 
yet that was only in thecaſe where the 
receivers of ſuch Rights were participes 
frandis: which cannot be alledged here, 
fince the Son was minor nec doli capax, and 
that eſpecially being introduced in odium 
of the colluſion , it cannot be extended to 
Caſes , where no colluſion can bealledged 
upon the receivers part, 2, Commerce 
and-Trade is founded upon perſonal truſt, 
and Merchants follow the faith of thoſe 
with whom they trade, without ever con- 
fidering what real eſtate they have ; ſo 
"that thir purſuers cannot he ſaid to have 
.bheen cheated in their expeRation , ſince 
© they cannot be ſaid to have furniſhed their 
g00ds, incontemiplation of the real Eſtate 
now controverted, _ 3, Either thir put- 
ſuers did ſearch the Regiſters, or not, it 


they did not, ſibj #mputent , qui fibi nom | 


vigilarunt, and if they did , they would 
have found that the Sona was Infefr, his - 
| tett 


oo 


(53) | 
feftment being Regiſtrare, and though the 
Minut-book did not ſpecifie , whether 
the Seafing was granted to Maſon elder; or 
younger , yet they ought to have (earch- 
ed the Minut-book ir ſelf , whereof this is 
appointed to be but an Index, and the Son 
not having been particeps fraudis,could nor 
have been prejudged by any cheat or con- 
trivance of his Father: for the jas queſitums 
ro him by the Infefrmenc , ſine ts ſno 
ab eo auferri nequit, 4, The purſuers did 
junovat their accompts by taking Bond for 
the produt, and Maſon had a diſcharge of 
all former accompts, and trade : fo that at 


"the cime of the Diſpoſition, he was not 


their Debiror upon the accompt' of any 
priorTrade, and the purſuers were no more 
to be conſidered as Merchants, butas com- 
mon Creditors: And it were a very dan- 
gerous conſequence, to make debts that 
are innovated, retain all che priviledges 
that they had ante jnnovationem & perno- 
vationem prior obligatio perimiter, 'l, 1. 
de Novationibus, 5; "Tt can be mace-ap- 
pear, that Maſon had'other Trade, which 
would have furniſhed him the price of the 
Land , and that he was lpſer by the purſu- 
+ lt ers, 


ho (nw 
rs Trade, Towhich it was replyed, that 
the common Law did only conſider parti 
cipes frandis , in order to another effeR, 
Viz,itrheAlienatioa was ex cauſa oneroſagh 
then the Alienation could not have beea 
reduced; unleſs the receiver had been par- 
tHiceps fraudis ; but where it is ex cauſe 
mere lucrativa, 3s in this caſe fraus in 
eventu was ({ufficient. And even here the 
Diſpoſition being made by the Father to 
his own Son who was in familia , the Son, 
was in 4s ill condition, as it he had been 
particeps fraudis : - nor could he plead the 
lame benefice as a ſtranger, contracting 
bona fide, Upon which debate, thg Lords 
did reducethe Diſpoſition, as being made 
to the Son, by the Father , who was a 
Merchant , during his publick Trade and 
correſpondance, Which Diſpoſition 
could haye no other rational defigne , but 
to cheat Creditors, the Father not having 


{ſo muckasreſerved himſelf a litereat,, or * 


er to redeem. But fince theLords declar- 

cd that this deciton proceeded upon. all 

theſe grounds joyntly ', it can hardly be 

extended to- other: caſes. And 1 find 

that chis publick intereſt ; and ad Vanragy 
0 


— 
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of Trade and Commerce, has been ful-. 
rained to reduce deeds done to the preju- 
1 dice thereot » but yer noc upon this Ac, 
s| and Statute, bur upon the general ground 
|| offraud , infer'd by moſt pregnant quali- 
| fications, as is clear by the decifion be» 
| ewixt Pot and Pollock, 12; Feb, 1669, . 
'| The caſe whereof was this , Fohbn Pol- 
lock being Creditor to his Wife of a ſecond 
marriage, for her lite-rent proviſion., and 
' to others to whom he owed moaey, 
they appriſed his Eſtate, and aſſigned theit 
rights to Por, who thereupon intenrs Re» * 
duction of a Band granted by the detun& 
to Fames Polleck, his Son of the Hiſt 
marriage, for 5000, merks.” Therea> 
ſons of Reduction were, firſt, that. ghis 
Band was granted by a Fathet to his own 
Son , Without an onerous cauſe, To 
which it was anſwered, that they not be» 
ing Creditors when this Band was grant» 
ed , this A of Parliament allowed them 
no Reduction of it, for this Ad 1sonly 
conceived in favours of prior Creditors, 
and: fince his Father mighe have gitred 
away his Eſtate to a ſtranger , and.even 
thac gittcould not be quarreled.by roſa 
IC» 


Creditors , becauſe they had not then 


be ſaid to be prejudged , there was no 
ſpeciality as to him, why he might not 
be capable of the ſame donation z And 
whereas it was alledged , that this would 
raine Commerce , becauſe a Father might 
rant ſuch a right, and thereafter keep it 
arent, and cheat his Creditors with 
whom he Traded , who could not 
know - the condition of the Defune, 
To this it was anſwered , that the AQ 
* 2621. introduced no {ach ſpeciality in tas 
vours of Trade, but upen the contrair, 
ſuchDiſpoſitions, when made by Mer- 


chants, were leſſe preſumeable to be done |' 


in defraud of Creditors , then when made 
by ſuch as had no Trade , nor Commerce, 
becauſe Traders might grant Bands to 
their Children, in expectation of what 
they might gain, and when they fell 
thereafter inſo[/vendo , that mightbe im- 
puted to their loſle by Sea, or: Trade, 
and not to the donation in favours of chil- 
dren,, Upon which debate , the Lords 
zepelled che reaſon founded upon the AR 
3627; The 2, reaſon was, that this 
-: Band 


zntereſt , and ſo their intereſt could not | 


| (57) | 
Band was reduceable ex capite dols, as 


 gfanted by colluſion berwixt Father , and 


Son, in necem Creditorum, and to-de- 
fraud their juſt intereſt - which ole, and 
traud , was inter'd from theſe circum- 
ſtances, x, Thatthe Son being forisfa- 
miliat , and provided, it could not be 
granted for any onerus cauſe,” 2, The 
Band was kept latent till che Father died. ' 
3, Ir did bear noannualrent, and the term 
of payment was delayed till after the Fas 
thers death. 4, Their debts were all 
contracted immediarly after the granting 
of this Bandy ſothat it appeared clearly, 
that he had deſigned to exhauſt his Eſtate 


' by this Bard in tavours of his Son, and 


then to contract debt freely, and to ap- 
ply their money to the payment of this 
Band, Upon which qualifications of 
trand , the Lords reduced the Band, The 
third reaſon was , that this Band granted 
by a Father to a Son, was but a lzgittim or 
portion natural, inthe conſtruction of Law, 
and therefore was revockable by the Fa- 
ther-,- and- conſequently by his Cre- 
ditors-z and /egi4tims did only affe&t the 
che Defundts free Gear-z whic —_— 

alſo 


5 | 
alſo juſtly repelled, for this being a Band 
granted toa ſon, who was forisfamuliat 
and being delivered to himſelt, was found 
not to be of the nature of a Legittin, 
Firſt, becauſe it did not beat to bein ſa-} 
tisfaction of his portion natural, And 
ſecondly. , becauſe it was an ordinary 
Band ,. and delivered. in the ordinary 
Way. 
| There was another. caſe decided 4th 
Decemb, 1673, Whetein the Lords re» 
duced a:Diſpolition granted by Reid of 
Daldilling to his Son, evenat the inſtance 
of poſterior Creditors, in reſpe& thar the 
Right was baſe, and that the Father con» 
tinued, ſtiil in poſſeſſion, and ated hill 
as abſolute Fiar, and that the Regiſters of 
tharShire were carried out of the countrey, 
ſo. that they neither could , nor were 
obliedged co know the Sons Inteftment, 
Aad that, albeit it was alledged. for the 
Son, that as fraud never ought to. be pre» 
ſumed, ſo there is no ground for preſums | 
ing it here, (ince this infefrment ought to 
be imputed to. another cauſe, then-4 
defign ro detraud. Creditors , viz. £04 | 
prior Contra: of . Marriage 5 whereid bis 
nite Father 
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Father having gotten a great portion with 
his Mother , was thereatter obliedged 
ro Infeft him in his Lands , and this berng 
the ordinary way taken to ſecure ancient 
Families againſt prodigal Sons : And it 
being the ordinary remedy taken by pro. 
vident men, when they give great por- 
tions with their Daughters , 'le were yey 
dangerous to reduce ſuch Diſpoſicions ar 
the inſtance of poſterior Creditors ,, 1 in 
whoſe tavours nothing was provided , hy 
the Ac of Parliament,and the Sons Inftefry 
meat being regiſtrar , did ikewile take off 
all preſumpcion ot traud, And though 
the Regiſters were taken away, that could 
not prejudgethe Defender, or be a ground 


1] of Reduction here, no more, thea ir 


could detend him againſt aReduQtion ex ca» 
pite 4nhibitionis , Or ixterdiftionis , for 
the uſer doing owne quod in ſe eft, and 
following the taith of publick Regiſters, 
caanor be prejudged by an accident , ta 
which he had no acceſhhon,, And there 
was as g00d reaſon tor reducing interdidti- 
ons at the inſtance of poſterior Creditors, 
a5 for reducing ſuch baſe Jntettments; the 
nog allowing of which would {till force 

| Sons 


{60 ) 


- Sons thereafter to be at the great ex 


pence and trouble of —_ Infeftments, 
and even theſe publick Infefrmenrs , were 
lyable to -the ſame reaſon of ReduQio 

ce lawful Creditors were in both caſe 
. prejudged ; and a Son preferred to them, 
And though equity ſhould be conſidered, 
where there is no Law, yet where ther 
is an expreſſe ſtatute, in which many 
caſes are confidered , 7 ea omiſsus , ba 
betur pro omiſſo, It was here obſerveable, 
that theConcract of Marriage did not bind 
the Farther to Infefr the Son in theſe 
Lands, , bur that hereby the Eſtate was 
only provided to the Heirs of Marriage, fo 
that the Son behoved to have been ſerved 
Heir, and ſo would have been lyable to 
the Fathers debr, if this new Inteftment 
which was here quarrelled, had nor inter- 
yeened, 

Not only deeds done to the prejudice 
of prior Creditors are reduceable , but 
even deeds done doloſe to the prejudice | 
of fuch as became Creditors , at the ſame 


time with the deed done, are reduceable,” | 


As for inſtance, 'one brother grants a Band 


to another, upon defigne tolet the _ 
TH 1 


= 
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- of her whom he is ſuiting in Marriage , fe&- 


that he has an Eſtate, and immediately 
after the- Contra , or about that ſame 
time, grafits a Diſcharge to his brother, 


} having engaged the womans friends _ to 


oive him a gerat Tocher in contemplation 
of that fallacious Band : - this Diſcharge is 
reduceable, as given fraudulently to the 
prejudice of the woman who , gave the 
Tocher, And who is Creditrix by that 
Contrat, without reſpe& ro priority or 
poſteriority of the debr. As was found in 
the caſe Henderſon againſt Henderſon ; and 
Donald Foller being provided by his Fas 
ther, in his Contrat of Martiagez to 


| the Conjunatee with his Wife, ofa Tene- 


ment of Land, the Fee whereof was pro- 
vided to the children of the Marriage, 
and che Father having traudulently taken 
a tack from the Son at the ſame times 
the Lords reduced the (aid tack,as done in 
defraud of the ſaid Contrat, & contra 
fidem tabularum nuptialinam, And if this 
had been otherwiſe decided , all poor wo- 
men might eaſily be cheated, and Con- 
tracts of Marriage, which are the obliga» 
tions moſt priviledged by Law , would 
become 


| become ineffe&ua!? and might exfily b 
evacuated : And fo favourable are ſu 


obligations in Contrafsot Marriage, thaiſ ſec 
Gl e having provided his Sons by ſe ex 
vera Bands of Provifion, and having} un 
thereafter diſpon'd his Eftate to his Son inf rug 
his Contra of Marriage , the Son having] »« 

ot a good Tochet'in contemplation of thig aft 

tare z the Lords did find , that ay ſec 
Sons Fee could not be reduceable by, dit 


affected with thoſe Proviſions, fince they} 16 
were but latent Rights , which neicher che} ca 
Son , nor they who contrafted with him} A 
were oblized to know, th 
The preſurptions from which Lawyer| R 
conclude a deſigne of cheating furure Cre-| th 
dirors , are thoſe, 1, It the Debitor] in 
difponeall his Eſtate, aſsignatia omnium| ab 
bonorum, elpecially it he reſerve nor his] ſu 
ownLiterent,as in Maſors caſe,for it is pre-} cu 
ſumed, that no man would denude himſelf} w 
of all means of ſubſiſtance wirchour ſome? 
malicious defigne, and it the Diſpoſition 
be made without an onerous cauſe, /,omnet 
$, Lucius ff, de his que in fraud : or for? 
leffe price , then the thing diſpon'd was 
truly worth, $trach,tratF, de deco? part. 3. 
| Hum, 
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3 
num. 2,but fince licet contrabentibus in emp< 
tione vel venditione ſeinvicem pending, 
ſeems that this excention ſhould not hold, 
except where the thing diſpon'd is much 
under-rated, 2, If the Diſponet be Bank- 
rupt, or a Cheat. or deplorate. wvite;Strach, 
num. 23, 3, It he borrowed immediately 
after the Diſpoſition, 4. It be borrowed 
ſecretly, and deſired to canceal his con- 
dition, as in Maſons caſe, And 14. Deceov, 
1671, Duff contra Calloddin this qualifi- 
cation of fraud , was ſuſtained to reducean 


| Afﬀignation made by one brother to. ano- 


ther, viz, Thar the reſigner defired the 
Reſignation ſhould be kept ſecrert., and 
thereafter ſuffered his brother to continue 
in poſſeſſion, 5If he borrowed ſumms far 
above his fortune : and upon this laſt pre- 
ſumption, a Merchant in Paris Was exe- 
cuted , having borrowed vaſt ſymms, wich 
which he broke next morning after they 
were borrowed, 


(64) 


To any conjunit or confiden 
Perſon. 


He reaſon why the AQ ſuſpedt 

ſuch , and is more unfavourable 

| in the caſe of Diſpoſitions , and 
Rights made to conjunR or confident per- 
ſons; is, becauſe theſe have eaſter occafi- 
ons of making, and are more pron to make 
ſuch Rights then any elſe, For what 
"Rrangers would cheat Creditors for one 
another; and though a Debitor will be 
defirous to prefer his Creditors to Strat 
gets; yet he will be ready to prefer his 
Friends to his Creditors, Which reaſon 
ſeems to be infinuzte by that excellent 
Law, 1.27. C, de donat, Data jam pridem 
lee conſtituimus,ut donationesintervenientt 
attorum teſtificatione conficiantur, quod vel 
maxime inter neceſdarias, CconjuntFaſd; 
perſonas convenit cuſtodiri. $1 quidem clan- 
deſtinis a6 domefticis fraudibus, facile quid 
vis pro negotis opportunitate eonfingi poteſh, 


vel id quod were geſtum eſt abolert, a 
the 
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-the Dofors have received as a-brocard; 


that comjunctus preſumitur ſcire fattacon- 
jundti, I, ottavi: ff, unide cognats : and 
therefore preſumitur alienatio in fravdem 
falta, quando faita eft donatio omnium bo» 
norum wel conjunite perſons, Bart, adl, 
poſt contrattium , h, t, num, 30, Qur 
Law has not fully determined who are re- 
pute conjun& perſons , ſince this opens z 
door to arbitraryneſs in Judges, it had been ' 
fic the Law had obviated by a ſpecial de. 
finition, quo ad this Poynt the power 
of Judges,as well as the fraudulent convey 
ances of Creditors, Bur certainly Father 
and Son, and all degrees aſcendant-and 
deſcendant, are repute conjunt, And 
becauſe theſe are the moſt near relations; 
therefore Niſpoſitions made to them , are 
not only reduceable by this Statute z but 
ſuch Diſpoſicions , when made to ſuch as 
might have been Heirs , make the receive 
er ſucceflor 1#rulo luc rativs poſt contratFunt 
debitum , W hich paſhve ticle was not ex4 
tended againſt a Brother, though the Niſ- 
poner was ſo old that he could nor expe& 
Succeſſion whereby his Brother might be 
excluded, nor was the prefumcion of fraud 
{0 


066.) 
ſoftrong amongſt collaterals, fs t6 infer 
foodiusa paſſive Title, butreſerved Ati> 
on-uponthis AR, 1621, in fo far as the 
cauſe was not onerous, 7, Decemb, 1673. 

ewrer- field contra Kilbrakmont, 2. Bro- 
and Brother are repute conjun& Per. 
ſob, But whithet this ſhould be extend- 
ed to rhe ſame degrees in affinity, as in cog- 
ſaneuinity , has otten been contraverted; 
and it 'is certain , that in other Statutes, 
Mon idlem eft jus affinitatis , ar _— wj- 
wt41#; And thus the Statute forbidding 


PFacher, Son, ot Brother, to judge in Aﬀti- | 


'ons of their correlats, is not extended fo as 
to:ptohibice Fathers , Brothers, or Sons 
in Law, to judge in ſuch cafes 4, as was 
tound in Mores caſe againſt Gruibbite, But 
yet-2 Siſter in Law was found tu be a con- 
junc&t perſon, 5, Fuly 1673, Hoomcon- 
zra S»with, Anda Brother in Law was re 


-pute a conjun@ Perſon in the Reduction 
againſt Major Biggar , at Waughaps it | 
Nance, And S#eidivin hoc 1it, pag, 1209, 
rells us , that inter affines & conjuntts | 
perſonas fr audes preſumuntur, And fince 
men will doas much tor their Allies, asfor 
their blood Friends , eſpecially tor Siffers, 
' 3M 


| (67) 

or Brothers in Law ; and that the Law 
-| upon that ſame reaſon repells them from 
| being witneſſes: It ſees moſt reaſonable 
| that they ſhould be repate conjun& 
-| Perſons, And it is not ——— 
| the Law, which is jealous that an allye 
| 0r of fnis may perjure themſelves for ano+ 
| thet; ſhould not be much rather unwilling 
| toaſſiiſt them in ſuch conveyances as thir, 
to the prejudice. of theit Creditors , 
whete the cheat is eaſier , and leſs dan» 


gerous, 

But whether aBaſtard be ſuch a conjundt 
Perſon , as that a Diſpoſition made td 
him by his Father is Reduceable z may 
be doubted - for upon the one part, a Ba» 
ſtard patrem demonſtrare nequit , and he 
whois of no blood , cannot be conjandt 
upon the account of Blood : And yer 
npon the other part , a Baſtard is known 
to have much natural affe&ion , and ſo 
| may be preſumed a perſon-willing to cott- 
veigh ſuch frauds : and upon this ac- 
compt , the Law rejeas him from being 
witneſs in favours of his nctural Father, 
Mas ſil, finznl, 273, Anda Baſtard with 
vs is only received cum nota, And. the 
F 2 Law 


(68): 
Lawhath allowed him aQion againſt hisFa- 
ther far aliment. And though the Law will 
allow him no advantage by his birth 4 yet 
it ſhould.notcapacitate himto cheat others: 
and. I think this diſtintion more reaſon- 
able then to ſay with Paleot : that Baſtards 
are not, conjun@ upon the Father ſide, but 
on the Mother fide, cap, 60, de moths, 
or to. ſay with cAlex, conſil, 60, that 
theſeare to be accounted conjun, in (0 
far as'concerns marriage only , ſo that a 
Baſtard Brother cannot marry his Baſtard 
Siſter z forcertainly , though theſe be 
not- conjun&t in ſtrict Law , ſunt con- 


jundtis (imiles felin, ad cap, per twas de | 


probat, - 

Who is underſtood to be a confident, 
ſeews more difficult , and is would ſeem 
thatan ordinary Factor , or a domeſtick 
Servant muſt be ſaid to be confident Per- 
Jons, and an ordinary Agent was found to 
be ſuch a confident Perlon , 26, Funt 
1672, Moubra againſt Spence, and Immoli 
ad h,t, leg, poſt contrattum affirms that 4- 
micus, magna amicitia conjunttas, is |y- 
able to this preſumption, and the Law 


OS 


judges ſtil] of him as of conjunttus ſangnine, 
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and friendſhip is ottimes warmer then 
blood, Chy 
Diſpofitions likewiſe  omninm 
bonorum', are reduceable , - though 
nor made to confident Perſons , but to a 
meer ſtranger : -- except the Diſpoſition 
be made tor an onerous cauſe , for the 
Law preſumes 2s I obſerved formerly, that 
it is made to prejudge Creditors ;- and; ir 
were uareaſonable that a meer gite ſhould 
be preferred to poor Creditors , this was 
found the 18, November 1669, Hendey- 
ſon contra Henderſon, Albeit it wasthere 
alleged, that this A& dec]ares ſuch 
deeds only reduceable, as are made m.ta- 
vours of conjunc or confidenc Perſons, for 
though thisStatute make that a preſump. 
tion of fraud , yet it excludes not '6*%xr 
preſumprtions , ſuch as were in this ©.c, 
wiz, that it waSaſſignatio omnium bong» 
rum, and that it bears to be granted for 
a cauſe falſly narrated , viz, for the fumm 
of two thouſand merks , due by. Howat 
the common Debitor to Anderſonz where- 
as it was offered to be proven by Diſcharg- 
es under Howats own hand , that the far 
F 3 oreateſt 


(90) 
greateſt pare of this ſum was payed before 
the Diſpoſition, 

Since this clauſe of the Scatnce 'annul 
deeds only done to the prejudice of conh. 
dent or conjun& perſons, ir woulk 
ſeem, tharſuch Rights when made to 
others who are not conjun& , nor confi- 
dent , are not reduceable, And yet «: 
praxi , all Rights made to any perſons 
whatſoeyer, without an onerous '07 ne- 
ceflary .cauſe , are reduceable by this 
Statute, and our Law conſiders the dif- 
ference betwixt conjunt , or confident 
perſans, and others, only in reference to 
the way of Probation, ſo thar theſe muſt 
Prove an- onerous cauſe whereas ozhers 
- need nors this ſhews how miſterioufly 
our Srarnres are conceived, 
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Without true juſt and neceſiry 


cauſes, &C. 


It#lus oneroſus, is when any thing is 
diſpon'd with the burden of.dging 
or paying ſomewhat , t:t#lus lucrativas; 
when the deed is meerly gratuitss , 
proceeds from meer tavour, 

The Civil Law obſerved two Rules 
in the difference betwixt an onerous ,-an 
lucrative cauſe, quoad this Action, The 
firſt was, that this ARton was cortipetenr, 
even 284inſt theſe who hag received ſuch 
Rights for onerous cauſes, when both "e 
giver and receiver were guilty of fraud, if 
rhey were partakers, of the frand, 
l, ait, pretor ff,h,t, And inchat caſe the 
thing alienated was recalled without reſtot- 
ing the piice, The ſecond Rule was, 
that he who had received ſuch a Righs, 
ex cauſa lucrativa , was lyable to reſtore, 
though he was not xccefſory to the fraudy- 
lent CONVEYANCE, wer parficeps |, quod autews 


Our 


* Our Law likewiſe conſiders two caſes, 


tne. 1s, it the 'Creditor had doge no Cilis. 


gence-z and then Rights made to their 
prejudice are only reduceable, it they be 
made to confident perſons . withour ah 
onerous cauſe : The other it the Reducer 
Has as a Creditor: done diligence, and 
Zhen the Rights done to his'prejudice are 
Tedaceable , whether they be made ex t5- 
t#lo oneroſo, or lucrativo, Por by the laſt 
arr of the Act, it is declared that the 
Debitor cannot preter one 'Crediror to 
Efhother , to the prejudice of any ſuch 
gdiligences. 
"How far children areCreditors-to their 
4ther, and may upon this Statute re- 
duce deeds done by their Father in tivours 
of other children atrer their Proviſions, 
amy be dubious in many caſes. of which 
Fhall only name a very few, The firſt is, 
4 Father by his Contra of Marriage with 
the firſt Wife , provides the children of 
the firſt Marriage to ten thouſand Pounds, 
and by the Contra with a ſecond Wife, 
ptovides them to twenty thouſand Merks, 
*m1id by a Contra with a third 'Wife pro- 
yides the children of that Marriage to ten 
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thonſandMerks, The queſtion riſes, whe- 
the che children of the firſt Marriage:ican” 
teduce-the Contra: ot the ſecond' Mare 
riage , .quoad the Proviſtons' therein madet 
2s made 4n prejudice-of them who- bes 
' came lawful Credtors by the: firſt»Con- 
tract 's.or -it the childcen of che ſecond 
Marriage /, may not.do0 the ſame to 
the ehildren of the third: Marriage: and T 
conceive that it the Proviſions be, made 
to the Heirs of the Marriage , and it th 
enter Heirs, they cannot reduce, becaule 
tenehtur preſtare, Bur if the Contract 
bear chiltren of the Marriage , ſome think 
that they may aſſigne their Portions, and 
the affignay may reduce- theſe Proviſions 
made in the ſecond Marriage, And jult fo 
the children of the ſecond Marriage, may - 
reduce the Proviſions made to,che chil- 
dren of the third Marriage : Bur I think, 
that either the children of the firſt Mar- 
riage ate Infett, and then certainly, the 
Father cannot prejudge them by poſtert= 
or perfonal Proviſions, or elſe where nei- 
ther ,are Intefr, I conceive, that if' chere be 
an onerous cauſe, ſuch as 2 Tocket'payed 
by the: Concracts of the ſecond , or thud 

= Mary 


cannot be reduced upon this Statute - Foy 


thele Contracts are not made to ' defraud 


Creditors , - fince t are made for an 
onerous cauſe, | Yez though there be no 
Tocher',; yet even (the Martiage is an 
encrous cauſes for who would marry if 
there: were no Proviſion , and the de+ 
figne here, was not to prejudge true Cre- 
ditors, 

The other caſe is, a man in his firſt 
Contra provides his Land, and ten thou- 
fand Merks to the Heir of the firſt Mar- 
riage, and in the Contra with his ſe» 
cond Wite , he provides the:children of 
that Marriage, to the:conqueſt that ſhall 
> be made during that Marriage. The 

queſtion is, whether the Son of the firſt 
Matriage will be Credicor to the Father 
for een thouſand Merks, even though he 
be ſerved Heir to his Father : For though 
here it ſeems, that cor =” tollitar ob+ 
ligatio, the fon of che firſt Marriage being 
both Debicor and Creditor, Yet con 
veſt is ſtill underſtood 12 be , s/v4[qvcd 
er eft dedut#o arc alieng : 2nd theretore 
the children of che ſecond Marriage, can 


have 


74) 
Martiages., and then alſo. the Contracts 


095: k. 
haye po Right bur wich;the burden of | 
theſe cen thouland Merks, And in the caſe 
of Sros of Bawils contre. Binring, The 
Lords found that the Heir mighs reduce 
the Proyifions made | to the Wite,,and 
Bairns, of the ſecond Marriage, 180 far as 
concerned , the ten thouſand Merks pro» © 
vided-tothe Heir of the brit Marriage: 
but chis may be doubted ,, forfirſt it may 
be alledged that chete was no-debr, 
ſince the Purſer was the Debitor him 
ſelf, Bur ſecondly if! the money with 
which the Land was bought, was conqueſt 
alſo-aa the fecond Wiies time, at ſeems 
againſt Law and Reaſon; that this ſhould 
not be called conqueſt quoad an Heir. of 
another Marriage, cui n1hil deeft, though 
if the money had been conqueſt inthe firſt 
Marriage, it might be more properly cal- 
led Es alienum, v 

A third caſe is this, a Father obliedged 
himſel4 in his Contract of Marriage,” with 
his firſt Wife, to provide the Bairns of 
the Marriage , to eight thouſand Pounds : 
bue before his death he praviaes oneiof the 
three Bairns co the whole eighth, - The 
The queſtion propen'd was , mhakinlhs 
other 


KAGAN 

other'ewo Daughrers might raiſe 2 Re« 
ducion of the Diſpoficion made'to their 
ſiſter upon this At; and. for theſe ſiſters 
ie might be urged;,”- that the brother be- 
came Debirot to chem prorata', even as 
if he had -granted Band to ' fix men for 
a famine /, ' each of 'chem would © had 
Righr ro a proporrional part of ic , ar 
leaft ; that each 'Child became Credi- 
tor toc him, 'and ſo ſomething was due 
-co'(eachot them; And conſequently he 
defranded them by 'his diſpomang all to 
-to/7any - one: bur for the #other: fiſter, 
to whom the Diſpoſition was made, ic 
might be alledged, that the'Father was 
Debicbr only co: che Bairns of that /Mar- 
riage'; tanquam ſtirpi, and fo he ſatisfi- 
ed'his i'obligation; by diſponing his Lands 
worth-that ſumm to- any one of ' them, 
but was npt Debitor to. them in cpite, 
2,” The defigne of the parties Contraters, 
in'fach caſes, is only to ſecure the ſumm 
eo the Iſſue of that Marriage, without con- 
 fideration'of any 'divifion, for this Provi- 
£Lon-is'made to: ſecure againſt Children of 
"other Marriages; bur not to ſecure one 

- Child: againſt another , and theremay be 

$*:320 


ſome 


| $, Ae Y 
ſome-reaſdn to-be jealous -of the Fatheriin 

the. one caſe;- but not in the other; | 3, 
This reſtrition- were .contrair to; the Pas 
theis patriaporeſtas, and the Law is never 
jealous, ofthe Fathers: affeRion-, : but ' 
preſumes that: his-div:fton will! be juſt, 
and what, Judge ſhould be juſter ro Chil- 
dren then a; Father, 'q, Jr were againſt 
the intereſt, of the Commonwealth to xe- 
ſtrain,” or take away the Fathers power,of 
Diſtribution in ſuch cafes ,: which is:the 
oreat curb, that the Father has upon his 
Children, for making them g90drChils 
dren, or good Citizens, :and were-:it not 
againſt reaſon;, thar-it the rwo ſiſters had 
been very. V:tious, and the third moſt 
Virtuous, that the Father ſhould have 
been ſo. bound up, that he could not gra- 
tie the one, or that he behoved to ;pro- 
vide the other wich Money to ſerve their 
luſts, 5, It is ordinar to provide expre(- 
ly , that the Money fo provided to the 
Children ſhould be divided as the Father 
pleaſed, and the Law uſes to decide ge- 
neral caſes according ro what is ordinarily 
pactioned, preſuming that tobe the tacit 
will of the parties , which is ordinarily the 
EX. 
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will of other parties,” ' Likeas if it 
had been contraverced _ the pat» 
tics at che time when the Contract was 
to. be- fabſcribed , . who thonld have 
had the Power | of diviſion © certain« 
ly; it. had been allowed to the Father, 
To which laſt I incline , except it could 
bealledged that all were equally deſerv- 
ing, aad that che Father , gr Children 
eferr'd , had uſed indire& means in pre- 
ing one to the reſt, For though rhere be 
noTeſtamentquarelariſtimenti in m— 
with 'us , yet there tay be (ome place 
p_ , for the Judgeto interpoſe in 
h caſes, T'find by the opinion of the 
DoRors , 2 Father Diſponing 'to one 
Child a neceſfary Portion , is not aid to 
defraud the reſt of theChildren , to whom 
he Diſponed formerly , nam hoe proiins 
tribuendum pietati quam fraudi, And it 
isclear, that for this reaſon , Libertss i» 
fraudem patroni, filie dotem conftitnuere po- 
. teratl, 1, s, ſedſiff, ſiquid in fraud. pa- 
ro, bur it is not {o with us in all cafes, as 

has been formerly obſerved, 
It has been likewiſe debated, whether 
proviſions by Parents to their Children, 


1n 
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in their Contra& of: Marriage, , be: ſuch 
onerous cauſes as may defend the- Chil 
dren againſt ReduQions upon: this! | AR, 
at the inftance of Creditors , who crave 
Diſpoſitions made to them: in ſacisfaRtion 
of theſe obligations to be: reduced; . For 
upon: the one part , it feems, that: figce 
they :are Creditors who: may purſue,” 4nd 
diſtreſs their Father , theretore [then Pa- 
ther may diſpone his 'ERate , and this is 
both aneceſlar and a prior Debt:, and '{© 
falls not under the AQ, which declares 
only ſuch Rights recuceable , as:aregrant- 
ed withouttrue, juſt , and nectſfaty'cauf- 
es, And Proviſions of Children byCon- 
tracts of Marriage are the ordinary : allow- 
able - remedies granted to ſuch as paying 
Tochers with their Daughters, or provid. 
ing their Sons , defire to (ee- their Grad 
Children thus fecured, Bur upon the 6- 
ther hand , it ſeems very hard, thar ſuch 
latent deeds as Contracts of Marriage, which 
Creditors cannot know , ſhould be (u- 
ſtained as onerous Cauſes to ſeclude them, 
and that the Debitors own Children 
ſhould be preferred co Creditors» And 
as there can be no debate as to this poiar, 
where 


080) 
.'where'the Proviſionsare made in favours 
of che Heirs of the Marriage, becauſe there 
- the Heirs muſt repreſent the gtanter ,- and 
ſo cannor reduce: his deed , ſo where the 
'Proviſion'is made to Bairns of the Marri- 
age, yet Creditors were preferred ro them 
inthecaſe of Bannermen of EMick : contra 
Hayſfoun, Bur upon the, 3. Faly 1673; 
inan Action, Gordon contra Fraſer: The 
Lords found , that.a right to Moveables 
made: by.the Father to his Children, was 
reduceable at the inſtance of Poſterior Cres 
.ditors z though it was made in fatis}aci- 
on ofthe: Mothers Contra of Marriage, 
except theChildren would alledge that the 
Father was not Bankrupt , but had an ſut- 
ficient Eſtate to pay the purſuers ; for 
they thoughr it much more reaſon- 
able, that the Children ſhould looſe 
by their Father , then the Credi- 
eors, 

It has been contraverted, whether a 
Right made by a Father to his Son in law 
for a Tocher, be reduceable by an anteri- 
or Creditor , and if this beallowed in all 
caſes, men may eafily prefer their Chil- 
dren to their Creditors; and it would ap- 
pear, 


- 


(81) | 

pear , that ar leaſt the Right ſo made} 
ſhould only be eſteemed onerous i» quaxs 
tum , it extends to ſuch a value , as may 
be a ſuitable Tocher , for ſuch a mans 
Daughter, or elſe it ſhould be repute on 
rous , in ſo far as may anſwer tothe _ 
tur given by the Husband, or to theali, 
ment that he is oblieged to beſtow uport 
herſtantematrimonio,though he be byCon« 
tract oblieged to no gy , nor hacke 
any Joyntur to give her , et itados, eff 
titulus oneroſus , ex parte mariti , quis 
datur pro oneribus matrimonii, ſuſtinendis 
l. pro, oneribus C. de jur, dot, ſedex parte 
wxoris dos , eff titulus lucrativus, 1, qu# 
liberos ff, de ritu nuptiar. l, fin, C, de dotis 
nuTie Buyaragcs ww (71 ann Jariirer wore Tg 1a 
£T47THTE! , Baſilic, © 2%. WW * hac teh, 
And upon the other hand, a Jap eo 
the Wife is titulas oneroſus , in {wa far as 
it is ſuitable to the Husbands Eſtate, as 
was ſound Novemb, 1665, contre Ruſ= 
ſel, Bur it the Husband ſhould Diſpone 
all his opulent Eſtate to his Wite, 4s a 
Joyatur, I think it might be reduced to 
a third, ar the inſtance of prior Credi= 
tors, both becauſe a Tierce is the Provis 


fion, that the Law allows a Wite it chers 
G be 


'(8)) 
beno: proviſion;  andifo isrhe 1egal quoty, 
And' becauſe Rights! made -by a man upon 
Deatrh1- bed', : ro the! prejudice of his Heir, 
is:teftricted to'a'T jerce;but it-cheContrag 
bei 41:the Land!to be Diſponed ro the 
Sonin Law fortove'and favour , that na- 
rative proves titutasm lucratiuvum:, though 
rextly "no other! Tocher - was beſtowed, 
and though a'' Joytter was':given , 4 
was: tound berwixt Graham and Stew 
arr, , | 
\- How far a Wife is Creditrix by he 
Contra of Marriage. , 2nd may reduce 
Poſterior deeds as'done itt detrand of it , is 
debateablein many” caſes, as to Hererage, 
bar: cheſe fall nor properly under this Ac, 
diit-under the ARt'r05, Par. 7, Fa. 5, 
Andas ro the Htshands Moveables, I ſhall 
ohly mention onecaſe, viz, Campbel contra 
Campbel, Deremb, 1674, which was this; 
Campbet by his Contraft of Marriage, prox 
vided" his Wife to the halt of the Move- 
ables, that ſhould pertain ro him at his 
Dearh , and a little before his Death, he 
Diſponed many of his Moveables to his 
Brother, whereupon the Relic raiſes a Re- 
duction of that Diſpoſition upon this Sta 
cure, 


(33) 
ttite, To which reaſon of ReduRion, it wt 
anſwered, that the reaſon was not releyanc 
for the Relit was only Creditrix by this 
Contract, as to what Moveables ſhould 


t| belong to the Husbandat his Death, whicte - 


was but KASPOVOliih KATIATIV » & ſpes ſucreſ= 
fonis , but did not hinder the Brother ro 
Diſpon at any time, in his {itdze ponſtie, 
upon any part of his Moveables. And as 


| ſuch Clauſes providing a Wite to the third 


of the Moveables, were moſt ordinar, ſo 
if this were ſuſtained, the Husband could 
not gitt to his Brother ,- or Relations, any 
Horſe, or any thing-elſe, To which it 
was replyed, - that if ſuch Diſpoſttions were 
ſuſtained, the former, or the like Clauſes 
would be Eluſory, and might eaſily -b& 
Evacuated ; fora Husband might Dif- 
pon a little before his Death all his Moves 


| ables : this was not decyded. Bur the 
| Lords inclined only to ſuſtain this Diſpo= 


ſition, it-made for ſome probable Cauſe: 


| but it it had'been made upon Death-bed; 


it was Reduceable, or it there had been 
oreat preſumprtions of fraud adduced to 
clear, that it was conttFFed as 2 meer cheat 
againſt che Relict, But were clear ; _ 
F 3 } 


(34) 
if the Donation, was only of one particu- 
lar thing made #» leidee =: it could 
not be quarrelled upon this At, Ir may 
be doubted , it when the onerous Caule 
expreſt, is not true, or if there be no one- 
rous Cauſe , but that the Right granted, 
bear expieſly , to be tor love and favour, 
It in either of theſe caſes, it be not lawful 
£0 the granter to aſtrut his Diſpoſition, 
when quarrelled upon thisStatute, by offe- 
ring to prove, true and real onerous Cauſ- 
es, prior to the Debts whereupon the Re- 
duRjon is founded, And fiiſt, it is with- 
out all doubt , that it the Right bear no 
Cauſe , 'the uſer may condeſcend upon, 
and offer to prove the true and onerous 
Cauſe, 2, Ifinditdecided, that where 
the writdid bear only love, and favour, 
though granted by a Man to his own 
Wife; ſhe wasallowed to aſtruRt it , by 
founding it upon her Contra&t of Marri- 
age, and aſcribing it to make up the de- 
tects of the Lands, provided to her by her 
ſaidContract, Fanuary 1669, La, Brae,con- 
tra Chiſholm, 3, Where theDilpoſition did 
b-arlove and favour , and other onerous 
Cauſes: Either the receiver of the Di(- 
: 4 poſition 
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poſition wasadmitred ro aſtru& the jDif- 
polttion , by proving an onerous Cauſe 
adequat to the worth of the Land, In 
the caſe Naper contra Ardmorez Which 
Deciſion may be dehated , tor why was 
love and favour inſert , if the Cauſe was 
adequar, and this was a grear preſumption 
of the traud, eſpecially in 2 D:(pofition by 
th eFather tothe Son, for though , - #ti/e 
per inwtile non vitiatur, And that this might 
have proceededex ſilo, yer in (uſpeR caſes, 
where it is known that narratives aremuch 
conſidered, theſe Arguments are but weak, 

4. Where the writ bears an onerous 
Cauſe, and that the Cauſe can only not be 
proven, Then it ſeems reaſonable that 
the perſon to whom it was granted, may 
aſtru& his right, by offering to prove thar 
there were othere ſumms juſtly reſting to 
him, 5. If the Diſpoſition bear an one- 
rous Cauſe; bur it ic be proven expreſly, 
that the Cauſe expreſt is nor true, butis 
caluminouſly , and ficiriouſly expreſt: I 
would conclude, that the uſer ſhould not be 
allowed to aſtruct another true Cauſe, 
and that in od:um falfi, & calumnie: even 
as if the date of an execution, or other dili- 
G 3 gence 


| 786) ; 

gedce;befound to be falſe, the uſer'isnot 
allowed to aſtruct the ſame, by conde- 
Acending upon another true date; andabid- 


 ÞSk it, 


Without true and Compe- 
: tent. 


| He Doctors alſo condeſcendes up. 
on a third kind of Title, different 
trom both a hucrative, and an one 
TousT title; and this they call a mixt Tirle, 
ritulum mixtum,l apudCelſum3.authoris ff, 
gereveceps oli; wid. Faſon ad |, nemo poteſt ff, 
degat: andan inſtance of this is given in an 
Altenition made in defraud ot Creditors, 
for iefle then the true price, Andeven in 
this cafe, Reduction is competent for the 
Creditor,prejudged,in fo far as the price re- 
teived is below the crue value ; aid: thus, 
6 7, Baſil, h, f, # Ts mwieryaqny Jariirer 
{44 WAQtÞTWos Torres ay gov, araTri mire; To Tee X il 
#ay 1 an «radon y Tj, fo in fraudem Credito- 
ram. m1eorum , winare pretia fundum ven- 
| diderq 


ld. 
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didero , rewocatur quod ot fum tt," Wan 
non reddite pretio, but fince, [iceticonrac: 
hentibus in expptione & Vvenditions fe 'Sy- 
vicem decipere , 2nd that we ſee ptires 
of Land very different ,, every man' tak- 
ing his advantage, It may/ſcem ſtrange,” 
why the Law ſhould- prejudge fo far:the 
Buyer in this : and I conceive, that except: 
the price be palpably made ſo low-,-upomn' 
deltgn ro''cheat Credirors, ( agyotrhe 
Creditors having offered more). or thac 
it is extraordinary.low' in it ſelf g ſuck 
prices cannot be challenged, As if a chal- 
der of Victual, worth truly 3000, Merks, 
were ſold tor 2000, - Merks: But yet I 
think not that it behoved to be ultra di- 
midium , below the juſt half ; for then ic 
might have been reduced by the Civil 
Law upon another head, and fo this Ati- 


prejudice ofme a lawtul Creditor z-even 


on had been unneceflar. 

Whether if any Debitor buy a hazard 
(jattum retis, as Lawyers call it )w; 2. if 
he buy a womans «Literent at ſeven years 
purchaſs , and difpone his Land- forthe 
price - if he die the next yeat, may nat 
reduce that. Diſpoſixion.,, as done:to-the 


as 


aa Minor might reduce ſuch a bargain, ' if 
made by his Tutors, . To which I con- 
ceive-it may be anſwered , that it cannor 
be quarrelled, if 'jt was made in the 
ordinary way /--and for the ordinary ad- 
vantage, for which a man would have 
tranſacted it, it he had no Creditors, and 
if na. deſign ro defraud , can be ſhown: 
and here that maxime holds , fravs & 
eventum,& confilium requirit : nor are the 
Leidges pur in m4/a fide to Contract with 
Pehitcors in (ſuch caſes, 


—_ 


Without juſt. 
F: is not ſufficient , that the price or 


- cauſe be onerans, bur ir muſt be juſt, 
that is to ſay , a price which the Law 
allowes, as for inſtance, if a man ſhould 
Joaſe a great ſumm at Game, and for pay- 
ment ot ir, ſhould diſpone his Lands, that 
Diſpoficion might be quarrelled as made 
without a juſt price, becauſe the Law al- 
Jowes not the paymentot what is gained at 


Game; if it exceed 100, Pounds Scots, | 


And 
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And fince 'the Law would not' Tuſtain 
Adion for it , at the gainers inſtance 
2gainſt the Debitor who looſed it , mach 
leſſe ſhould ic ſuſtain a Diſpoſition tor pay+ 
ment of ir againſt the Creditors, and yet 
this may be ſaid to be an onerous cauſe g 
for the looſer hazarded as much ot his own, 
againſt what he gained , ' and ſo this Game 
was bur the return of his Money : and like 
to emptio jatFus retws, And though it may 
be alledged, that by the 13, AR,23.Pa.Fa, 
6, The ſuperplus of what is gained atGame 
above 100, Pound, be ordained to be con- 
ſigned for the poor of thePariſh, And (o the 
Diſpoſition made for payment of it, muſt 
accreſſe to them ; and is ſtill an onerous and 
neceſſar debt , quoad the looſer , and con- 
ſequently is not reduceableer the inſtance 
ot his Creditors; yetT conceive that ſuch 
a Diſpoſition would be reduceable ar their 
inſtance , as not made for a juſt caule,fince 
it is made for a cauſe, upon which the Law 
would not allow Action, And the Civi« , 
lians number, what is gained at Game, 
amongſt lucrativecauſes, Bald, ad!.,i. C, 
quid in fraud Patron, And generally what 
is acquired unlawfully , is by them faid = 
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be acquired,zitwle lucrative, Faſon bic num) 
$. and.chus Diſpolitions granted ob turpem 
cauſam, &c, may beſaidyghbe reduceable 
alſo upon this Seature, as Sranted withour 
an juſt and onerous cauſe : according to 
them z as it is granted withour a juſt cauſe, 
ro {peak in the termes of this AR, And 
I think, we ſpeak more properly then the 
Civilians here, for what is gained at Game, 
rather wants a juſt cauſe, then an onerous 
cauſe, 


\, And neceſſary cauſes, 


BD rts made to conjun& or 
confident perſons may be quar= 
| relled, though they be made tor 
an juſt and onerous cauſe, if they be not 
made for an neceſſat cauſe.” For it may be 
traudutenc, and be 'defigned ro prejudice 
Creditors, except thecauſe be neceſſary, 
though- it be onerons. As for inſtance, 
ifaconjaut, or confident perſon ; know- 
ing'that his Debicor intends to fruſtrat his 
Cucditors, ang co go.our of theCountey; 
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and yet preſuming tha a Right granted for- 
an onerous. caule cannot. be quarrelied, 
ſhould-ſo far comply wigh his fraudulent. 
defign,, as to:buy Land. from him, - and-tg 
pay him ghe price upoa that defign, ſuch-a 
| tranſaction may appear, to be fraudulent, 
and lyable to be queſtioned upon chusARz 
and theſe words of it , without true juſt- 
| and neceſſary cauſes, 


To have been from the begin- 
ning: and to be in all time 

| coming, null, and of none a- 
vaile,for ce, ſtrength, or effett; 
by way of ation, exception, or 
or reply, without any further 
Declarator. 

Y this Paragraph of the Statute, the 
nullicy arifing from this Starurce, is 
reduceable by way 'of exception, 

as well asaQion, pe exceprionts ,; as 'our 
| Pra= 
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Pradtick terms it-» and this was introdnced 
* "in favours of the Purſuer, who is leiſed 
' Þy the fraud', whoſe advantage it is to 
have his intereſt ſuſtained to him any 
. way, and ſo to have his diligence thus 
 thorrned, | 
For the clearer underſtanding of theſe 
- words, we muſt conſider, that by the come 
* mon Law, nullicies are either ſuch as are 
* received ipſo jure,or ope exceptionis, That 
is ſaid ro be null, zpſo j#re, where the thing 
is declared null by any exprefle Law, as 
this is by thiz Statute, quod contra legem 
' fit, proinfefo habetur , & ipſo jure nul- 
* Jumeſt, |, non aubium C, de leeoib: that 
was nallum ope exceptionis , which was not 
receiveable, except the nullity had been 
proponed , by him to whom it was com- 
pertent, But in our Law »ullum ipſo jure, 
& nullym ope exceptionis, are the ſame, & 
termini convertibiles : and with us the 
oppoſition is betwixt nullum ope exceptio- 
' mis, & attionis; the reaſon of which dit- 
ference proceeds from the favour defigned 
by the Law, q»oad the torm of procedure. 
For if any thing be gull by way of excep- 
rion , it is received. ſummarly againſt the 
% pur» 
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purſuite, without raifing an AQion of 
Reduction, or Declarator : bur what is 
only null by way of Action, needs Proceſs 
of Reduction, or Declarator, By the 
common Law, either a Penalty was-not 
adjected to the prohibicory Law, but the 
thing was ſimpliciter prohibited, and theſe 
things were ipſo jure nu/{, But if the Law 
proceeded further, and adjected a Penaltyy 
then either the Penalty was adjected tothe 
annulling of the deed: and then the deed 
whereby the Law was contraveened, and 
the Penalty, was both due ,-or elſe the 
deed was declared nal] , but ſo thatit was 
ſome way allowed to ſubſiſt , butareme- 
dy. was appointed, and then it was not 
null ipſo jure , but was reduceable by the 
way appointed according to the. princi- 
ples of the common Law, this nullity was 
receiveable ipſo jure , tor quod contre legem 
fit, id ipſo jure nullum eff, Bur ſoit is 
that this alienation in defraud of Credi- 
rors , was declared null by the Law ,-and 
by this Statute being declared null , that 
nullity ſhould be receivable ope exceptionis, 
and yet by our practice the nullicy arifing 
trom this AR, is ott-tumes received only by 
way 
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wayof.Redudtion,whereby the Lords have 
receded from. the..expreſſe »words:of the 
Laws and the only reaſon can give for 
for ityis, that the-Anthor or Diſponer muſt 
be:calted/ to (maintain his. Right” which 
could.not be it the nullity were receive- 
able: ope .exceptioxis'; and if the Diſponet 
were -called, he might eleid the the pur- 
ſuite;,- by alledging chat che Debt, ro the 
ptejudice of which his'Right was ſaid to 
begranted,, was payed, or-diſcharged , or 
became-extin&t' by compenſation ; neither 
of which could be:known ro the receiver, 
And yet T:find m ſomecaſes , this nullity 
receivable, ope :bxcrptionis, wv. 8. 11 the 
righe bear, [to be tor-love and favor x - for 
here there needs noProbation'that it is frau- 
dulenc,” and it is a principle; that where the 
nulliry-(is 'founded upen Law, and the 
ſubſumprion-is inſtantly vyerified , that es 
caſs the [nullity » is receiveable' ope excep» 
tionts,) And 'inmy humble opinion, where 
ever the frand can be inſtantly verified, it 
ought to/be-received, ope exceptionis , and 
the former and orditiary reaſon, vis, That 
the Diſponer ſhouldbe called , becanſe he 
may alledge the-debt- to be payed, ſeems 
. not 


F 
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not to be good, becauſe that nullicy/is-noc 
conipetent 'to be propon'd by way. of ex- 
ception- bur where -:there is: a com- 
petition” berwixt the Creditor ,, | and con- 
fident Perſons , . both: pretending-right $0 
the Lahds and others 'Di(pon'd ;,; which 
cannot be but where the Creditor has come 
priſed; and though before compryſing, the 
Creditor-ought tocite the Diiponet.1a his 
Reduction, which is procefſus . executivnus, 

and previous to , and inorder/to' executi- 
on by compryſing : yeratter ultimat-exe- 
ecution by compryling, it is not: neceſſar 
the Debitor ſhould beicired upon tharpre- 
tence, -that he may queſtion the Debr-as 
arrsfied;”' 2, I find that Diſpofations'of 
Moveables , have been found null by way 0 
exception, 'though nullities of Hererable 
Rights are not tound null. , without Re- 
duRion or-Declarator.,- and thys-it was'de- 
cyded, 16;Fune, 1671, Bower contraithe 
Lady Coupar + T he'tealon,of whidldiſtia- 
ion muſt proceed from/this , wiz,» chat 
mobiliunm wilis eſt pofSeſſio., w'ta ugary 145 
the Greek calls it, and'therefore the. Law 
requires 'not ſo much. folemaicy”ro their 
conſti- 
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conſtitution , nor deſtitution, or revocs- 
-tion, 3. I find, that where che Righe 
- quarreled, is parvi momenti, the Lords ad« 
mit the nulliry to be receiveable, ope ex- 
reptionis , 5 Fanuary, 1669, But here 
the parties were poor, which I find they 
do alſo in nullities excepite inhibitionis8&c. 
in (mall matters, and betwixt poor parties, 
nam de minimis non curat lex, & demini- 
mis ſummarie jus dicit prator, Since there 
the ſubje&t matter is not able to bear large 
expences, 4.1I have obſerved, that where 
the nullicies did ariſe incidenter trom ano- 
ther purſuit, depending, that there it was 
received, ope —_—_—_— , leaſt the other 
Proceſs ſhould fiſt , as was found inthe 
caſe Haliburton contra Moriſon, Where 


* +a Reduction being intented at Haliburtons 


inſtance of Moriſons Right, ex capite 5n- 
bibitionis, it was alledged that Moriſons 
Diſpoſition depended upon a Right prior 
to the Inhibition, To which it was re- 
plyed-, that that Right was null by the 
AR 1621, Upon which debate theLords 
_ ſuſtained the quarrelling of this Right, 
by way of reply. But I ſhould rather 

\ ; think, 
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think ; that where the Right is betwixt 
moſt confident perſons , ſuch as Father 
and Son , that eocaſu the nuliicy ſhould 
be receivable by way of exception ,” both 
becauſe the cheat is eaſieſt , and moſt un- 
favourable : and becauſe the Father, or 
yery near Friend , might have made-all 
concurr willingly to defend the Right, 
without cheneceſlity of being called, which 
is the reaſon why Reductions are ſo aeceſs 
ſary in other caſes, 


(v3) 


"jeltics good Subjets ( nowayes 
park's of the Fraud) have 


1aw/ully purchaſt any of the 


#X:7130") of 9:13 \ 
efiidin caſe any of Hir Ma-| 


 Bankrupts Lands, for « ju 
-avd competent Price, 8c. 


| 
| 
| 
| | 


Qors , it Adio pawuliana be Attio rea- 
* lis, or not, The Gloſs and ſome 
Interpreters aſſert it to be only a perſonal 
Action + and they conclude fo , becauſe 
thePoſleſſor of what is alienated in defraud 
of Creditors, is not lyable to this Action, 

ref he be _—_ fraudis, or elſe have 
acquired the thing ſo alienated without any 
onerous Cauſe , that it is not the poſſeſh- 
on, but the deed of the poſſeſſor thagyis 
conſidered. Our Law agrees in this with 
the-Civil Law, 4or-by-this Paragraphit 
is Statute, that all who have acquired the 


i is much debated amongſt the Do- 


| thing alienated in defraud oft Creditors 
= ſhall | 
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ſhall not belyable rochis ReduQion;; but 
ſuch only as are partakers of the.traud;and 
haye norpayed a juſt price tothe imerpoſ- 
ed Perſon; As for inſtance , one diſpons 
hisEftate to his other Brother wichourany 
onerous Cauſe, ' which Brother Difpons 4t 
again- to a Stranger who knew noching of 
theEraud;andwho pays a juſt and adxquat 
price for ie, In which caſe,apriorlawfytCres 
ditor, may-reduce the\ fiſt alienation. made 
to theBrother, but ke cannotreduce thatalie 
nation that is made by the Brother. tothe 
Stranger : And: yet if that Scrangerdid 
either know that the firſt! conveiance 'was 
fraudulent ( whichthe ARcalls thebeing 
pareaketiofthe fraud!) or if he payed rovam 
adequat price. , then! and incither of cliefe 
caſes',' the Creditor may reduce even the 
Diſpoſicion' made to the Stranger; he's 
ſaid ro be partaker of the Fraud, to-whom 
it was ifitithate by the Creditor ,- that he 
ould-not'buy, l. 4it pr etor ff hoe terywhich 
founded upon excellent reaſons: ;- and 
would certainly hold im our Laws though 
I remember not that it is already ſo'decyd= 
ed. For'this intimation would take away 
the bin4 fides , upon- which the priviledge 

'N 3 gratits 
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grafted by this AR to fingular Succeſſors 
bs founded, 

Buc the third parties knowledge, thar it 
wasTo the behoove of the Bankrupt, or of 
theconfident, is ſtill {ufficient to cake from 
him the benefit of his Clauſe , which be- 
ing granted, becauſe of the third parties bo+ 
nafides, cannot reach to ſuch, whoſe know- 
ledge put them in wala fide, as was tound 
22 Fanxary, 1669, Hamiltoun contra Ha- 
wiltosn:, and the Yiſcount of Fren- 


Ctichr. 


Asalſo , if the Diſpoſition made to the | 


firſt receiver , whom this A calls the in» 
—_— Perſon, did bear love and favour, 
and was made to a confident Perſon; in that 
caſe, the Right isreduceable, For in that 
caſe, the third Perſon buying ought, to 
have known the nullity , & ſere & ſci- 
re debere equiparantar ;, and this was found 
iv the Reduction of a Tack , 1672, Hay 
contra'Famiſon, Though that Tack had 
paſt chorow many hands, andto fingularſue- 
ceſlots, who had acquired their Rights for 
. onerous Cauſes, 


I have heard it debated , that thougha 


third Perſon, who acquires a Right on 
the 
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the Perſon interpoſed , for an' onerous 
Cauſe, be not lyable ro this Afionz. yer 
2 compryſer, compryfing this Right from 
the interpoſed Perſon, had no fuch-pri- 
viledge, As tor inſtance, a Right made by 
one Brother to another without an one- 
rous Cauſe, is reduceablez and theietore 
if one of the Creditors of chat Brother, to 
whom the Right was made , ſhould com- 
pryſe the Right ſo made to him : It-was 
alledged , that as this Right would have 
been reduceable in the Perſon of the. firſt 
acquirer, if it had continued with him; ſo 
' It would have been reduceable fram the 
Compryſer ; and that for theſe reaſons, 
1: A Compryler compryles only, omne jus 
quod in debttore erat , tantum , & tale : and 
therefore ſince 1t was reduceable in his De-= 
bitors Perſon, it ought to be ſo 1n his, 
even as it had been reduceable from his 
Creditor, ex capite inhibitionis, aut inter= 
diftjonir, &, 2, The expre(s words'of 
the priviledge, given by this Paragraph, 
does not meet this cale, for the words rua . 
thus; if any of His Ma jeſties good Subjefts, 
Jball x toro bargains purchaſe, But (0 
it is, that he who _—_—_— cannot be ſaid 
H 3 to 
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to pitthiſe by way of bargain 5 butthoubh 
atomptyſins be a'legal Dilpoſician'y and 
Aſſiznition, yer it isa ſale by the: Judge, 
and'not'2/purchaſe;' -or Contrat amongſt 
the patties, 3, This caſe ſeems nor to tall 
utidetr thereaſon of the Az © torthe AR 
priviledges ſuch; as having a good ſecurity, 
'doitfcontemplation of that Right which 
for'6ught they can know, is ſufficieat) lay 
'olit their money and ſo tollowthefaich 
'©f that Right in! che! firſt conſtirurion of 


"their Debt, Bur the' Compryſer !lent his | 


'motiey to his Debitor , withour thewing 
thiatthe relyed upon the Right now quar+ | 
zeled; bur finding thereatter rhat he could 


'Hot recover his - Debt, - he compry fed any \ 


thing he could find, ' 4, It this. wereal- 
Jowed, it would-open a wide door to fraud, 
for 'Rightes might. be! made'ro confident 
perſons, and rhen might be compryſed, 
Which 'any Creditor might: be igttuced co, 
wheres few would adventure to buy ori. | 
ginally theſe Rights, as faid-is;> [This caſe 
'was debared in F»ly, 1666, 'berwixe Fack 
and Fact, burwis not decyded- wnd ir did 
'dryide the © ophiiions of very. "able Law- 
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receiver of the Right fromthe interpoſed 
Perſon's, knew not that the Right was: 
fraudulent the time of the alienation , 'bur- 
knew before he received the thing ſold, 
that the firſt alienation was fraudulent, 
whether this Righe be reduceable or nor," 
And ic ſeems that if he knew eitherthe: 
time of -the Vendicion; * or ' Tradizioh/, 
thar the Right was iraudulent,, chat heis. 
particeps + , and ought nor rohave 
the benehc of this exceptions. for tradi= 
tionibus, & nox venditionibus, tranife= 
runtur ' rerum dominia , and to. he cat 
not be fgid ro purchaſe a Right ;'} bond 
fide , who' knew. betore Tradition j the 
faulr of che Right Diſponed ', and he 
might have, kept the price in his' own 
hand cill. Tradition”, and fo needed" tive 
have been prejudged.-*, Likeas\,*-it&'i$ A, 
principle in. Law, that box# fides requires 
Fur in emptionibus x  &f' temport "ORs 
aus, & tempore fails thaditionis', l, 2, 
f.pro empt, & 1, Fin, ff, profelut, , 

Though theDoctors give as a rule that 
{ach alienations are reduceable' ',* as are - 
made without an onerous cauſe, and where 
H 4 the 


It may be doubted alſo ; whether the? vY 
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the receiver is particeps frauds: Yet th 
except ewo caſes from this Rule, Firſt, deeds 
done in tavours. of the Fisk., or ot a City, 
or Incorporation, which they declare re- 
duceable , cthouzh the receiver was not 
particeps frandis, 1.2, C.d: debitore Civi- 
#55, \ But I think this moſt unceaſonabley 
nor-would it hold in our Law: tor as the 
AR makes no exception in favours of the 
Figk s {o in dubio, ſemper contra fiſcum 
#:/pondendum; And (ince this third party 
gs only priviledged, becauſe of his bone 
des.,. 1 ſee not why he ſhould be .pres 
yadged by the Mala fides of his Author : or 
why, be ſhould looſe his priviledge where 
hecag alledge his bons fdes,  Theſecond 
Exception is infavqurs of 2 Patron, who 
might.revock the Goods ſold, though the 
Buyer- was not particeps fraudis, I. 1.f. 
| quis in frauderm patro; But in that caſe 
hewas lyable to pay the price, bid, we 
| hayeno uſe far this in our Law, And yet 
by opr Law, Maſters have no ſach a #4- 
Eita hypotheca, inthe Farms that grew upon 
their own Ground ,, that they way te- 
duce: any-' Diſpoſition. ; made; thereof, 
even; t9-a, Buyer wha was - pot! particeps 
fravdis, 6 1 + ol 
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So favourable likewiſe are fingular ſuc- 
ceſſors, who are not particepes frandis ; 
that a Tack being crayed., to be reduced 
ex capite fraudis , as granted and delivers 
ed Blank quoad the iſſue or, endurance, 
and in the Blank, eigl.th years being filled 
in: - Whereas ninteen years' were only 
communed upon; this was found relevant 
to reduce the Tack quoad the Tacks-man, 
who had acquired' Right'to the Tack for 
bue' not qnoad a fingular Succeſſor , for 
an onerous cauſe, without being particeps 
'fraudis, Firſt Decem. ' 1671, Crichtoun 
contra Crichtoun and Hannans : anda Dif- 
poſition being craved to be reduced, as 
oranted by a perſon who was only a traſty, 
having given a Back-band , the'Diſpoſte 
tion, though made as ſaidis, to a fingu- 
Jar Succeſlor , was tound to be- reduce- 
able, if the Right was made withoutan 
onerous cauſe ; or that' the ſingular Suce« 
ceſſor knew ot the Diſponers Back/bandz 
though it was bur a perſonal obliegement, 
and not in gremio juris; and conſequent» 
ly could not in Law ghave otherwiſe af» 
jeted a ſingular Succeſſor, 20 Novem, 
| 6 1672, 
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fre. And it has beeg often found in'our 
aw, that though gifts of. Eſcheat , ta- 
ken to defraud Creditors. be reduceable 
in the perſons of ſfuch'as took themy yet 
they are ſuſtained, when eſtabliſht by oF - 
nations in, fingulax Succeſſors, no wayes 
partakers of the fraud: And an Afhgnay 
15.ngt ja Law obliedged to ſuffer his Ce» 
ent; to {wear in his; prejudice , if his 
Afiignation be matle fgr an onerous caule ; 
but if either the; Afignation be granted 
without an onerous cauſe or be made upon 
defign/ to preclude: the Debitors from 
ele juſt remedies : then whatever is com- 
perent againſt the Cedent ,- is competent 
againſt ithe Afhgnay z ſo that we may 
eſtabliſh this general rule, viz, ; = 
frauais , have never the priviledgs eom- 
petent t0fiagular Succefſors, | 
--.;If .the Diſpoſition has been made by 
the interpoſed. perſon , for payment. of a 
price, -but the price is not equiygtent to 
he thing ſold, then in ſo far as'the thing 
exceeds. the prot, the Diſpoſition-will 
be reduced , butit will ſand in! quantam; 
it exceeds eyen as a Diſpoſition made to 4 
COn- 


1672, George Workman contra Fohn Cra- 
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conjutict perſon , will be yalid jn-ſo faras 


it is onerous ,,: far in cither ,ot theſe caſes 


is the Diſpoſicion abfolately revockable, 
-Bur either the conjugc, perion- ;in che 


one caſe, ar the ſingular! Succeſlor in; the 
other; will. be obliedged. ro make-up; the 
true agd juſt price , as was tound inthe for- - 
mer caſey, Henderſon Contra Hendrtſva, 
and the: 2, Funu, 1632. Skeen: contra 
Betſos, which is {ikewife more tully clear 
by theiewords of theAct; vis, Providing 
alwayes;, !that-ſo much'of the ſaids; Lands, 
Goods or Prices theredf , ſo.truſted 
Bankrupts to interpoſed perſons, as: ha 
been really payed, ſhall be' allowed: unto 
them; they making the. reſt forth-com- 
ing to. the. remnanc Credicors : and-the 
reaſon of: this is, becauſe the Law did 
not abſolutly oppoſe the | alienation; 
bur only did reprobace-it., in ſo far as ic 
was done to. the prejudice of Creditors, 
And therefore , the Law teſolying.not.e0 
purſue/ics revenge, futther then its d 

did reaſonably ordain, that theſe :Difj 


.-Aitions made indefraud of Creditors,ſhould 


only: be quarrelable, in ſo far as theoprice 
was not equivalent, This: likewi Ao 
:r24h tor 


(108) 
for Commerce 5 which is . never reſtrained 
in ſo "far as is abſolutely neceſſary : and 
this is-very ſuitable to rhe Analogy of 
Law'in'other caſes; for thas, according 
to the common Law , he who had taken 
an obligation for more Annual-rents then 
the Law allowed,” did not thereby looſe 
all: hisown Annual-rents, bur only Jooſed 
them in ſo far as they exceeded the quots 
preſcrived by Law, /. Placuit ff. de nſuris, 
And a Donation bearing a greater ſumm 
thenithe Law allowed , when the Do- 
nation was' not -infinuated or Regiſtrated, 
did'not loſe the whole, but only qua- | 
\Fens ſuperat dr finitionem legis 1, ſancimus, | 
C_ dedonat, And in our Law, though 
4it be by expreſſe ſtature appointed, that 
Tacks ſer by inferior beneficed perſons, 
without the .conſent of the Patron, for 
longer then three years » ſhall be null; yer 

v0ad ' theſe three years they are till 

ſtained, and are not annuled 2» totum, 
And albeit by another Statute , all Bands 
and other Writs not ſubſcribed by the 
party , ot two Nottars for him , be de-- 


clared null , if exceeding one hundred 
Pounds, Yet though granted for a greater 
« {umm 
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ſumm, it will be valid , if he to whom 
it was granted reſtrit.'it to an hundred 
Pounds : And _ Wirnefles can prove 
nothing above an hundred Pounds , yet 
though the ſumm craved be greater, the 
purluite will be ſuſtained to be proven 
pro wt de jure , if reſtrited toan hundred 
Pounds, And yet I confeſs; that theſe 
Arguments from Analogy , do not'in 
this abſolutly hold , for in feveral of rheſe 
inſtances, the deeds ſpecified habent in- 
dividuam, formam , preſcribed to themby 
the Law,& ubi aus eft individuus,ratione 
forma , ta non ſervata, attus omning 
corruit , & utile per inutile vitiatur, But 
the Arguments taken from Donations, & 
ab uſuris quadrat with this caſe or at leaſt 
the Argument «6 sſ#ris docs, 
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But the receiver of the Price 
ſhall be bolden to make the ſame 


farth-coming tatheBankrupts 


true'( reditors,' for ps 
their fe ulDebre. Ra 


F 


Ge of others Foned to him ſitnply, 
£ price theteof z It he' has'diſpon'd, 
e to 2 third Perſon!” 'Bur there 
deduced. 6r allowed tohim', fo 

much either of che* Land, 'or price, 25 he 
has given , or payed to lawful Creditors - 
and the ſuperplus is to be forth-coming 
tothe other Creditors , who wants their 
rom payments and that not without new 
e, by theſe who havereduced the 

Rip t granted to the interpoſed Perſon, 
Arreſtment , or otherwiſe, Bur if 

e Creditor who has prevailed ini the Re- 
duion had not done diligence to __ 


Hough the interpoſed Perſon be 
particeps J7anes, yethe is not by 


ment of 


the _ able to reſtore the 


ae wo ds ad ans fwd @ ak tat. trim hoc old 
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the Land, -* in = hands of the 
incerpoſed: Perſon, either by Colmpry- 
ſing, or Arreſtment , be he Fea 
ſtanding the Decrer-of Reducionzaffet 
the ſame: 'Otherwiſe, other Creditars 
doing diligence, will be preferable, ſeeing 
Reductions do not ſettle a Right wipon 
the Vary to their Debitars. Eſtate, 
but they only ſweep away ſuch fraudulent 


Righrs-,-as may ſtand in the way of their 
diligence ,. and executian z. and hinder 
them thereby to get a Right to the Debi 
tors Eſtate, Wh 


2) 


And 'it ſpall be ſufficient proba- 
tionof the Fraud intended 4- 
gainiithe Creditors, if they, or 
either of them, ſhall be able to 
wverifie byWrit, or Oath ofthe 

party receiver, that the ſame 
was made without any true 


Cauſe, &Cc. 


Or clearing of theſe words , it is fir 
to know , that the word Fraud, is 
variouſly uſed by Lawyers; it is 

taken a capitali, I, eum autem ff, de 
e/Edilit edit? pro periculo alicujus in commu- 
di,l, rf, ad!. Eleid proimpoſtura, 1, ali- 
ud ef _ ﬀ. de reg, jur, pro privatione 
urs L, 2. ff, de his que inteſt delen: Bur 
here , Fraud (ignifies the prejudice ariſing 
co the Creditors by unlawtul alienations, 
And even in the Civil Law , it was taken 
ſometimes pro damno pecuniaris, |, ff 
que in frand credit. And he is ſaid " , 
rau 
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fraud his Creditor , who prejudges him by 
that Alieneggrichout _ ty of prov= 
ing an Fe as deſign of cheating; for 
ie F/ gn being a ſecret and lacent AR 
of the mind , the Law which deſigned 
mainly. che indemnity of the Creditor , 
would not burthen him with ſo ndtrow, 
and difficult a Probation, Bur preſumpti- 
one juris, & de jure, concluded that Alie- 
nation tobe made in detraud of Creditors, 
which wanted an onerous Cauſe - and 
this is fravs in re, though not sn conſilto, 
And Lawyers have well diſtinguiſhed,frau- 
demin re, a fraude in conſilio, Accarſ, ad 
$.in fraud juſt quib, ex cauf, manum, which, 
is {uitable to the diſtinion uſed by the 
Law ic ſelf, in the Title, de dolo, inter 
dolum tx propoſito, & dolum ex re ipſa: for 
' frant ,& dolus, differ only , as genus, & 
ſpecies, Frans being more general then 
dolus , as is fully proved by Bargalias ; de 
dulo lib, 5, c. 4. But albeit the Civil 
Law makes Alienations ix conjuniiam per- 
ſonam , ' to be only ſufficient probation, 
ales preſumptiones concurrant, I; quis 
C, de bon, damnat, Burgal ; de dol. 6,8, 
l. 5. num; 43, Yet out Law makes the 

I wans 


nothing concur , to bea {ufficient proba- 
tion of the Fraud,, againſt a partic 
conhdent Perſon, And albeirby the Ci. 


vil Law, [raus, & eventum , & conſilium 
deſidera:, WY ETATY KAT ANGTEASTHH , Hal O%2 


£#10n74, Beſil. l: 1 $, h, f, Yetour Law 
requires only fraudem ex eventu, without 
confidering whether there was frans #n eon- 
filzo; tor albeit he who received the Diſ- 


pofition , knewnot that the Diſponer had 


Debc, or Creditors» Yet if the Eftate 
of the Diſponer was not able to pay his 

Debt, our Law will reduce that Liipoſitj- 
oh , [if made without an onerous Cauſe, 
which is alſoexpreſly contrair to/. 6, 5,4, 


baſil. h. tit. que in fraud. cred. * & «dnewu 
Tv araTeV9e Tv davis as vower 71 mprs Prafimr, 


» vw TITTY ovyt © ayvoor, W hat probation 
ſhall be ſufficient in ReduRions, upon this * 


Statute, isderermined by this Paragraphy 
and though the Stacureappoint the proba» 
tion-to be by the oath ot the party receiy- 
er, ot by writ,. bearing no onerous Caule, 
or bearing tobe tor love and favour z yet 


the praQes has in this point ſo varied, that 
ie will be-fic to: reduce ſour preſeardecitt- 
6ns 'into'theſe. conc] 


ONs, p I;. Narra- 
e1ves 


"want of an onerous Cauſe, "he ſe » though 
4 


,. or 
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tives;bearitig the Diſpoſition to be for trite 
and onerous Cauſes, being bar the afſer- 
tionof the party granter,doesnot prove the 
Cauſeto be onerous ; elſe it would be ye- 
ry eaſje to elude the At, 2, Though 
the Narrative does not prove for the gran« 
cer, yet it proves againſt him , nam wer- 
ba narrativa,as Craie oblerves; pag, 145, 
licet ſepe falſis ima probant tamen contra 
proferentem And therefore, it the Diſpo- 
ſition quarrelled , be made to a conjun& 
Perſon, and bear to be made for love ahd 
fayour, it will be reduced , that though 
the Perſon to whom it is granted ,, ſhowld 
offer to prove the onerous Cauſe ; 4s wat 
found in the caſe Stewart contra Grabiit ; 
nothing can prove better the deſign of the . 
parties, then a writ under their own hahds ' 

tor asthis cannot fail, - ſo if the receiver 
ſhould be allowed to lead a ſiiblequent Pro« 
bation , for proving the onerous Caltiſe, 
contrair to the writ produced, it is very . 
probable, that he might uſe indire& means 
for proving the ſaid onefous Cauſe, and 
this might both diſappoint the Creditors, 
and opeh a door to Perjutty 5 & f6bi inhþuy- 
ter , the parſuer who accepted of 2 writ, 
I 2 bear 


( rt6) 


bearing (uch an Narrative, 3, A Right | 


made by very conjun& Perſons , ſuchas 
Father andSon ,are madeto Perſons againſt 
whom there lies a preſumption of Fraud, 
» Either becauſe of the relation , or becauſe 
the receiver had no viſible Eſtate, where- 
with to acquire ex titulo oneroſo, the Right 
diſponed in that caſe, though the Right 
bear an onerous Cauſe : Yet the receiys 
er muſt prove the onerous Cauſe, other- 
wiſe then by the Narrative, 4, If the 
Diſpoſition bear, that the ſame was made 
tor (atisfying of Debts, owing by the Dil- 
poner, or for ſatisfying a Debt owing to 
the Receiver : he muſt prove the onerous 
Cauſe ; as was found 23, March 1624, 
Duff contraCullodin, though the Diſpoſiti- 
on there, was made only toa Brother in 
law, and the reaſon of this ſeems to be, 
becauſe if there was any antecedent Debt, 
that Debt may be eafily proven; and the 
Lords have proceeded, fo far according to 
the preſumptions of Fraud , which have 
appeared , that where Bonds have been 
producee, proving the Diſponer to beDe- 

itor, prior to the Diſpoſition z they have 
yet ordained the onerous Cauſes of theſe 
Bonds 
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Bonds to be proven, Becauſe if eonfident” 
perſons deſign to cheat their Creditors, 
they may as eaſily grant Bonds bearing 
borrowed Money : and then Diſpoſitions 
for payment of theſe Bonds , as they may 
fimply grant Diſpoſitions bearing onerous 
Cauſes, And as a Minors Diſpoſition 
would not be found ores to be foran 
onerous Cauſe, though granted for pay- 
ment of a preceeding Bond, ſo neither 
ſhould a Diſpoſition granted by a 
Bankrupt , for a Bankrupt is as prone 
to cheat, as a Minor is to be cheated, 
And therefore , it the preſumprions' of 
fraud be very ſtrong , they will ordain the 
party receiver to inſtruc the onerous cauſe, 
even of the preceeding Bond , by the 
parties who received, and the Witneſſes 
who were preſent , or elſe will ordain the 
concealed Bands to be produced , or at 
leaſt the party receiver rodepon thereup- 
on, as was found, December 1671, Duff 
contra Brown, and December 1773, Camp« 
bell agatnſt Campbell, In which laſt caſe, 
a woman being Creditrix by her Con- 
tract of Marriage, as being provided to 
the halfof the Moveables which ſhould 
| I 3 pertain 


th, and to 209, Merks out of the 
| other half, purſued Reduction of 2 Dif- 
poſition made to her Husbagds Brother 
of his Moveables , who defending him- 
ſelf by a Diſpoſicion , made for an onerous 
cauſe, viz, A Bond granted by his Bro. 
ther-to him , it was urged, that the Bro- 
ther to whom the Dilpoſicion was made, 
ſhould. prove the onerous cauſe; ot, that 
Bond, for though the Bond bare aner- 
' ous. caules, yet it is eafje by ſuch 
* Bonds to cheat Credicors, And: it was 
preſumeable in this caſe, that the Bond 
- was not granted for an onerous caufe, fince 
Payment of Anaual-rent and Execution 

was. deferred till the pranters death, Not- 
withRandingaf which, preſuwption , the 
Lords: allowed the receiver ta; give his 
Oath upon the onerous cauſe.; eſpecially 
ſeeing is was ordinar tor Brothers to. ſpare 
their Brathers, bath as tro Annual-rent, 
and as.ro Execution : And much more 
When che Brother who granted the Bond 
was fick , andwopld die ſhortly-in all hu- 
mane probability, Nor did they think fir 
$0 burden. the receiver with other Proba- 
F10R 


in to her Husband , the time of his 


(rfs 
tion of the onerous cauſe, fince the Dif- 
- poſition bare co be for onerous cauſes, and 
the Bond was produced, bearing to be for 
onerous caufes alſo, So thar ror require 
2 higher Probation backward , was dare 
= ge in infiuitum, And it was well 

nown thar Brothers have fuch private 
TranfaQions, Truſts , and Lendiogs, char 
they pay and receive Money, to, and from 
one another, without Wirneſſes, 5, When 
Bandsare granted to Trafficqueing Mer- 
chants, whoare Brothers in Law , or ſuch 
Relations as are known to be men of? 
integrity, itis hard'ro put them to prove 
the onerous cauſe, ortherwiſethen by their 
Oath, for Merchants and others uſe ro 
adhibire Witneſſesto all cheirBargains,and 
in many caſes they cannot have Witneſſes 
to their Bargains, being made abroad, and 
in Remote Countries, and to tye them 
not to. make Bargains with their near 
Relations ( with whom ordinarily they 
enter into Societies) were to ruine all 
Commerce,, And'though Moveable uſe 
to be Diſpon'd withour Writ, nor does 
the Law require any Writ to their rranf- 


miſſion z yer in the former caſe of Ander- 
ſon, 


——— . 7 | 
fon, the Lords torced him to prove the 
onerous cauſe of his Diſpoſition to 
Howats Moveables , though. he-alledged 
that hecould be ina worſe condition by 
his having a Diſpoſition , then he would 
have been withour it: bur ſo it is, that his 
Right ta Moveables would have been (uf- 
ficient withoue Writ z but here there was 
a Diſpoſition , but where there is no Dif 
polition, it were hard to reduce a Right 
Made to Moveables , becauſe I could not 
rove the onerous cauſe, As tor,inſtance, 
it I boughta horſe, and payed the Money, 
no Creditor of the Sellers could force me 
roproye the price tobe payed, , 6. Some« 
times the Lords uſe to ſuffer the receiver, 
toaſtruct the onerouſneſle of the cauſes, by 
oneor moe Witnefles, and to give their 
Qarhs in Supplement, and according as the 
zelation.is remote , or the preſumption of 
the .receryers, honeſty Rrong,: they. leſſen 
the neceſſity of the ſtrang adminicles, And 
thus the 5. Fuly 1673.1n the caſe of Mar + 
garet Home contra Smith , they ſuſtained 
oneW itnefs, deponing that he was W it- 
neſs to ſuch a Bung, and that he heard the 
granter of the Bong acknowledge that he 
was 


| 


I21 
was Debitor, to be ſufficient adminicles, 
being joyned to the Defenders Oath of 
Supplement, And 1n thecaſe above cited, 
18, November 1669, Ander{ons Diſpoſt» 
tion: being quarrelled, as being omnium 
bonorum, and tor a falſe cauſe, a great part 
of the ſumm tor which ic was granted, 
being payed betore the Diſpoſition, yet the 
Lords (uſtained the Diſpoſition in  ſwae 
far, as. it was granted tor Summes owing 
before che Diſpoſicion,to be proven by the 
Oath of Anderſon himſelf, and of the pers 
ſons to whom the Money was payed, and 
for what Summes were payed before. dili» 
ligence. at the purſugrs inſtance , though 
at ter the Diſpolitzon ,, tobe alſo proyen 
by the Oath of the common Debirors, and 
of theſe co whom the Nebtrs were payed : 
And,yet where the Diſpoſition did bear, 
to be.nor in general tor payment of the 
granters. Debts, bur particularly ' for pay- 
menr, of the Debts after ſpecified, and 
ſome of the Debts being filled up with 
newand: different Ink , the Lords would 
not allow theſe Debts, except the Defen- 
der wolild offer to prove, that cheſe Debts 
were filled up before the purſuer did 
diligence asa Creditor, after which time, 
WR. there 


- 


< 
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there being jos queſitum to him by his di- 
' ligence , a5 no Diſpoſition could have 


been made to his prejudice, fo neicher” 


conld he be prejudged by filling npother 
Creditors names, then theſe contained 


in the' firſt Diſpoſition , for elſe 'it were: 


eafie to cheat all Creditors by fuch Blanks, 
And yerhere ic was offered to be proven, 
thac it was "communed expreſly, at the 
very time of the granting of the Diſpoſi- 
tion ,- that theſe Debrs ſhould be payed 
which was alledged to be ſyfficient , being, 
propon'd in fortification of the Diſpofitis 
oh, which was prior to the Creditors di- 
ligence, r5, Fanuary, 1670, Lady: Curie 
amilton, againſt the Laitd of Hs ap,,and, 
Ons Hom bb 
Theſe remarks may reconcilerhe con» 
trajr Decifrons thatare to be fonnd upon 
this'head; ſuch as.che 22, Panugry, 1630, 
Prinele. contra Mt, Mark. Ker Wherein 


the Lords found no necefſiry ro bprden the' 


Purſuer,,. that he ſhould prove tracand' 
onerous.cauſe , otherwiſe" then'by his own 
Oath, becauſe asis there obſerved, when 
parties borrow Money or Contract, mutu- 
ally, there is no other. way to prove the 

Ie 


— 
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| botrawing or CongraQtiag, bur by the 


Writ then made and tound expreſly , ther 


7 this was not a Negative which proves it 


ſelf, And yer ypon che 3 2,} February, 1622, 
Jt was found that this part of the Af of 


| Parliamegt was a Negative, and proved 


it felf. + 

It ſeems likewiſe, that if the parry who 
made the Right, was notable to pay the 
Debt otherwiſe, that: then the Probati- 
en ſhould be ſo much the ſtricter: And 
though the Oath of the receiver ſhould 
not betaken as a tall Nrobation,, yet if the: 
receiver of the Diſpoſttion have in any 


| former purſuit, been torced to depon upon ' 


the oneroulſne(s of the Cauſe , rharOach/ 
ought topurge any preſumption of fraiid\ 
tor though. thas purſuit ſhould not bind 
any. other thenthe perſons who were Pur« 
ſuer or Detender thete , as what was iter 
alios att, qua aliis-non nocet, yee the te 


1 ceiver haying been- pur: to- ſwear, oughr 


to have. this advantagealfo, as hehad' that 
trouble, And'that Oath being upon» the 
ſame ſubje-matter, it: ought to-be Mill 
much reſpected; eſpecially ſince this Onch 
!s only required to clear the Judge, as » 
the” 


| (724) 
the truth of the Debr, and as to the oner- 
ouſneſs of the Caule, 

Whether a Diſpoſition procured by x 
Tutor.co his Papil may be quarrelled, as 
granted in defraud of lawtul Creditors, 
and how the fraud may be proved , in that 
caſe may be doubted, for it may ſeem, 
thatno mans Right can be taken away, 
without ſome A of his own, and the 
Tutors Oath cannot prejudge his Pupil, 
fora Tutor may make his Pupils condition 
better;, but cannot make itz worſe, And 
yet there may be ewo diſtia&t caſes confi. 
dered here, one is, if the Diſpoſition be 
granted without an onerous Cauſe z and 
there :is no doubt but ſuch Diſpofttions 
may be quarrelled, for it the Minor can- 
not inſtru@ an onerous Cauſe , his Diſpo- 
fition is null , and there ſhould be no diffe- 
rence a$ to this, betwixt Majors and Mi- 
nors: And in this ſenſe is to be under- 
ſtood, 1.6.5, 10.6. t.;$; quod cum pupills 


geſtem eſt,” in fraudem creditorum , Labes | 


ait , omnino revocandum eſſe quia pupilli 
ignorantia non debet eſſe captioſs cre- 
aitoribus, & ip lucroſa , which agrees 
with 1,6, s, 6, Baſil, ht, though it be the 
more 


— 


— 
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*| more general 4, x95 amfor wpax91 74 a7) rhgrygen 


on arerewreres, The (econd caſe is ,'when 
the Tutor payed a Price in the Pupils 
name, but knew it was granted to detraud 
the Diſponners Creditors, it ſeems thac 
though a Tutor cannot depone upon 
Rights not acquired by the Tutor himſelf, 
yet in Rights acquired by himſelt he may 
depone , and his Oath acknowledging the 
the* fraud ſhould annul the Pupils Righs 
acquired by his Tutor, for quem ſequitur 
commodum , eum [equi debit incommodum: 
and that there is no reaſon the poor Cre- 
ditors ſhould be prejudged by inſerting the 
Pupils name , but he ought to purſue his 
Tutor, But yet TI incline rather to think, 
that ifany Tutor knowing that ſuch a De- 
bitor was to defraud his Creditors,did lend 
out my Money to buy Land in my namez 
that though his being partaker of the fraud 
might have annulled ehis Right, ifit re- 
mained in his own perſon, yet his fraud 
being meerly perſonal , cannot prejudge 
me who was innocent, no more, then if 
my Factor ſhould collude with ſuch a De= 
bitor , would his colluſion prejudge me, 
And ſo neither of their Oathes can prove 
againſt 


| (126) 
s4iaſt the; for their traudis not 
egainſt me, except inſo farasT havere 
ceived advantage by the fraud of my Tus 
tor , or Factor: In which cafe , deedsei: 
ther done by the Minors ſelf, or by his Tu} 
cor, are rediiceable at the inſtahce of lay: 
ful Credicors, /{; 10,S. 3. Baſil, h, }, 
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Bac if Mitiors (ell any Lands in defraud 
of their Cteditors, thenif they ſell withs 
out the conſeiit of their Tutors or Cur, 
ors , the-alietiation will be iþſo jure null, 
and [o needs fiot be reduced - Bit if the 
Diſpoſition was tmade with the conſent df 
Tutors and Carators, though it be reduce- 
able opon thinority and Leſion, yer the 
Minors Creditors cannot raife a Re 
dtiRion, ex hocrtapite, for that reaſon is per- 
ſonal ,nvec egreditur perſonam minoriss but 
theCreditor in this caſe muſt compriſe the 
REN or ation competent to the Minor, 
2nd 2s having Right to the Action in man» 
net forſaid, he may reduce the deeds done | 
by the Minor, 

Whether a Defender it their Redudi- 


olis ex captte fraudis , may be torced to 
depotte 


ow _ Ld XX 


_ | 
dapone whether he was particeps fraudjry 
my. be doubted , and it appears that he 
cannot, for he being partaker of the fraud, 
by this Statute diffames all ſuch asare guil- 
ty of it, And by our Law, no maa is 
oblieged jurare in (yam twrpitudinem, Bac 
yet I find, that the Lords have, ex nobsl; 
of fcio, obliegeded parties to be examin- 
ed upontheir acceſſioato ſuch contrivaaces, 
7 Febr. 1673, Dame Eliſabeth $wrnet con- 
tra Sir £4 lexander Fraſer, And even in 
Improbations , they examine", ex officio, 
the parties who. are alledged to be Au- 
thors though the hazard be greater 
there, then in thir ReduQtions, And ſee- 
ing reaſons of circumvention arereterred to 
Oath, why may not the being partaker of 
the Fraud , be referred to Oath £ if the 
Lords, and His Majeſties Advocat, de- 
clare , that the deponers Oath ſhall got in- 
fer, infamiam juris, againſt him, , which 
is a Criminal puniſhment; wichout which 
be ſecured to him , I conceive he is not ob- 
lieged to depone, 

It may ſeem, that the Action of Redu« 
Rion ; founded upon this AR, | againſt 
ſuch as are partakers of the Fraud.,. ſhould 
not 


: 
4 
{ 


which confidered male fidei poſbeſſores, with 
x o 


fiſt , and this ſhould no more preſcrive, 
then a&#io falſe dos y whereof this cheat 
ſeems but a branch ; 'or whichat leaſt, it 
does-mnch reſemble, | And by the Can- 
non Law ( which as Craig obſerves , we 


| Prefer to the Civil Law in Scotland, where 
\ mattets of Conſcience are conſidered ) þ. 


hewho is in mala fide , cannot preſcrive, 
e, fin. de preſcript, And to allow the par- 
taker of the Fraud a ſecurity of preſcri« 
ption , 'were to tempr him to cheat, 
Notwithſtznding .of all which , certainly 
all ations upon this AR would preſcrive : 
for neither our AQ 28, Par, 5, F. 3, 
W hich _— the preſcription of niove- 
able Rights, nor the AQt1617, Which 
introduced preſcription in Heretable 
Rights, makes any exception in favours 


- of this Aion, And our Law being de- 
fireons to ſecure all Perſons in general , hav} \ 


crawn theſe Ads _ comprehenſively, 
& ſibi imputent , ſuch as are prejudged, 
who ſuffered fo niuch time to elapſe with- 
out diligence, Likeas the Civil Law, 


| (223) | | 
nt preſcrive, becauſe this is a cheat which 
the Law ought not to maintain , noraſe | - 


| 7 


4 fayqurable , w— does allow. the 
| Ti 30 19 preſcription, ma- 
ors, tok the fame 6 TUO as 
SUR & 49 ,48n0, 
ade rs 35 0 ſeryed in Frans Guid, 
Zap. A 199. Ahd't ugh we ob erye 
Cannon, Law , ig, caſe of Marſi e, 
ue, Ti and. ſuch like +, Which ary one- 
what Ecclehaſtical b y by their own nature .5 
WT in. preſcriptions which had their, or 
or om the Ciyil. Law , vs. tol- 
ow. oF , diQats .. of | that excellent 
. WY cd 13973 VR 
129-344 0: it e Yvon 


or the” nioft part. = ch DHi ” 
i thereof was conyerted ; 0:08:80 


 be.converted;, to the Bank- 
_ "profit PO | _— 


, Nather prefuinprion of rhe rhe? 
J _1enc Dtſpolitiva'st the Ban 

"EB fe, is, it the, rice of rhe 
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if ir were converted to his own” bb 
_ £ though this A do not expreſly 


| _ this tof this AR, aroſe la 
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bondro theExchequer,wherein heoblieged 
hinif6 compearrhe Night of theExchequer; 
for the ſuperplusthat exceeded the payment - 
oftheDebe cruely payed, or to be payed by 
him, formy Lord, The ney ont 
quarrelied/ thofe payments upon' this 3&; 
1621, #$ made ro their prejuciee, becauſs 
though it was free to the Exchequer; to 
gift'my Lords Eſcheat , and to burden ic 
with any back-bond, yer this gift was 
granted truely to George, in contethplation 
of his former Righey which fortner Righe 
was null, ''as made ro defraud them, and 
for the uſe of their Debitorz andthe 
Right made to hin was null by this chaſe, 
of this Statute, by which all'Rights made 
to any Perſon, are preſumed fraudulent) 
if the price-be converted 'to the” beove 
of the Debitor : and ifchis were alfowed, 
poor Credicors might foon be cheated * 

{0 eafte contriveances, ' And though: Hig 
Majeſty may prefer 4 Donator to the erus 
Creditor”, where thac is chiefly deſigned 
by 'His "Majefty , yer where the gift is ta» 
ken 6nly by a Peron who had formerly 
defraaded Credicots , meerly to palliac 
the fraud ; ' in that caſe, the giſt Jahorut cv- 
damWwvitio, being alſo taken for the rag” 
K 2 | 


” LEED | 
ofthe Debitors , and ſo isnull by the-for- 
mer At 145, Par, 12, Fs, 6, But this | 
was-.repelled , becauſe the . Lords found, 
that whatever might be ſaid againſt the - 
. formet-Righe, upon'this Scaruce,: yet the 
 gitt of Eſcheat did ſufficiently detend him, 
Ro any Superiour- might allow anali« 
ment. to. his. Vaſſal, being, Rebel , and 
' might franc his liferenr Eſchear; for thac 
: ſet ,» Why , ſhould not this liberty be al- 
lowed to-theKing, 3. December,1674, But 


.  4&this gife- had not interveen'd, it ſeems 


uncontiaverted,thatthe obliegmeneto pay 
Sinclars Debts , though undertaken prior 
to:any Afion at the. Creditors inſtance, {| 
wasaot- ſufficient to defend the undertak- 
er. againſt prior Creditors, for the;,Right | 
being at-firſt quarrelable at their inſtance, 
2$-9ont 1n- defraud of them , it being 'a 
Righc made for the behove of che] Debi- 
cox -/( it, could not thereafter conyaleſce, 
by; uadertaking the Debitors . debts, 
For it was all one to pay the Money x0 $in- 
clars Debitors , as it would have been to 
have payed it to himſelf, And ifche Mo» | 
ney had been payed tomy Lord, tothe | 
end he might have payed them, the pay» 
EE ment 


ma, Lo T3 


<< << ©. $$ _ - Sn. 
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4 ment might withourdoubt have been quar. 
{ relable, And yet a deed once quarrelable . 
may thereafter convaleſce , if their was no 
Frand in the firſt contriveance, v,g, If 
an Uncle ſhould Diſpone his Eſtate-ro- his 
Nephew , who knew nor of his being in- 
5 ſolvent ,- this Right might be Reduced u- 
pon this Statute, And-yer-it thereafter, 
the Nephew {ould boxes fide undertake 
the Uncles debrs , before any diligences 
| done —_ Credicors , | his Difpofition 
would be (uſtained inſo far as truePaymenr 
was made, 


E1” wy 
| They making the reſt | forth-- 
| coming tothe remnant -Cre- 
ditors who want their due 


payment. 

1 = made by a Bankrupt to one who was + 
| partaker of the Fraud , isteduceablez 
ſo that the buyer will be forced to quite 
K 3 the, 


Tnce-by this AR , the Diſpoſition 


A the bangs ot 

t Bankrupts true Creditor :, Ic may be 
' Coubted, . whether the buyer, though par- 
taker of the fraud-, will get. repeygion of 


B 
mapoouend; that he would nor, becauſe 
firſt, the Law never authorixes; nor lends 
its aſſiſtance , to. recoverwhat. is dye by 
ijaudulent. , and unwotthy obligations, for 
there ie behoved tq be the MinzRerot Ioi- 
quity., and to ſerve Vice-in a meen ,, and 
_ ſordid way , & «bi dantis, O& atcipiens 
tis turpituds verſatar , ceſſas repititio, 1, 2, 
de_condift, ob, turp. cauſ, 20, The 
ayer. ih this caſe, cannot complain of the 
Law , fihce he knew the hapard , and' yer 
run'upon-it, .3, This were ro invitemen 
tocommit.cheats ; whereas to deny them 
2Qion ot repitirion upon the'evyeiRion, 
were a ready mean to deter them , fince 
the hazard would be fo great, 4, This 
may be turrher clear, /,x, C.de preſcr. 39. 
kftwor& 1.bi gut C. He reſcind; wind, & 1; 
f» C;-de birig. &'1. fo fundows ſriens, C, 
ge vvitt. of 1, 25. Bafe, te rtb, —_— 


ankiupt to whom he.payed it. Andir 
83, 


(134) PIR 7s 
ching bought ſraudulenely #0. 


| 
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ca. + too A i copy id P Y—3-, 2 


4 co! 
the price truely. payed by him, from the i 


 jsr, Andthis isalfoclear, per 


pF . © a” JT: 2 | p p 
fidend,. 04.9 47%, hp ebefe ry doe ore 
mgrypaig HIKys reve Jarurer roo, en 17;6 Kate 
Twr wen y/is Coy <Fdr71010, * Bur yet the 


- $contrair x *%js thar the fraudulenc buyer 


ought not, to. have 'repſtition from the 
Bankrupt Seffer ; may be urged by theſe” 
reaſons , . Firſt , Crimes and ' Frauds are 
extinguiſhed by mytual. —— 
and therefore , finceas the Buyer woul 

have had an aQion ofeyiQion, if no fraud 
had interveened , ſo on$hr he ro havethe 


| fame aRion where the fraud is mutnal, for 


there it is in the ſamecondirion, -asit had 
never.been ; for it is extingyiſhed, /. yj- 
r0, f ſothr. watr, 2, It the Seller ſhonld 
not be oblieged toreſtore the price ', he 
ſhould ain & his own cheat , for hjs 
Creditors would be payed, by prevailing 
apainſt rhe buyer, and he would retain'the' 
price, 3, Where the buyer and fellerare 
in the ſame. condition "his condition is 
moſt fayouted by the Law , who [ecks 
only to ſecure himſelf againſt loſs: z "5m 
pari caſu melior eft conditio ejus qui certat 
de damno witendo , Ll. noy tht de 4 
«3. Cc. 


bir got vl mers cauſe, 1, fu: E: Com- 
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BE GE it," T would rethief 


Shady th 
| ” I look , thatbecauſe both have of- 
tended,. therefore þoth ſhould be puniſh- 
ed; the. onc by-being ablieged roTefound 
' theprige received , and the ocher by not. 
tiogit .; though tefounded +; Bur that 
he ſhould (ee ic. confiſcated by ublick ay- 4 
z ay » Per the Ire, Fe ft 20 Ne 
..., worthy Perſons, who are uncapable 0 
x m., z/ for | theſe Moc f ppn.s with 
the Teſtator, , nor yet. go to the Le- 
SO bur fiunt caduce , and belong ta 
Fisk, 


Evil may be here Jokes, if in theſe Re* 
F . ductions, the defender who is.-to reſtore 
| t is diſponed to. him , will be oblicg- 
ed to reſtorethetiuirs of the thing old; and 
” whether he will be oblieged. ro-xEſtore | 
” them from the date of the ſentence, or 
- from the time | of Liriſconteſtation , or 
© fromthe Cication, The Civil Lawl. 25, 
© $4, F-1h,t,. ardains not only che thing | 
2 it{elt.to be reſtored , buc chef: ate fac | 
+ - were, upon the ground at the. time of the 
 x=pIC , and theſe which werereaped, 


_ 


_ ua Anu a Oo n WH? 7T > 2 > 


he aRion was intented 
axtem rem 1Þ fam reſiitwi oportet , yer & 
"4- 


Rf 5 
oltus qui dlienations tempore terre tohas 
fro » rr ſunt in boxis Gnkin. Trem 
eas," qui" poſt judicium inchoatum recepti 
ſunt medio autem tempore precepros in vre+ 
fitutionem non wvenire; | But the Baſilicks 
differ-lomewhar, for they ſay , qui poſt Ti- 
: tem conteſtatem periepti ſunt, | As 'Fabyot 
tranſlates; them , prre wymaraty nnobiiy os, 
But theſe may be reconciled}, becauſe 
though in- our Law ," Litiſconteſtation is 
only madeby the decifion of the points in 
jwre,and theaffigning a day toeither party 
ro prove, whereupon an Acts U - 
' yet by the Civil Law, Liriſconteſtation: 

was made how ſoon” the ' Defender denyed- 
the thing craved ; and ſo judiciom inchoas 
1m differed little with them , from Litiſ- 
conteſtarion. (1 47 © | 
Our Senare obſerve as a general rule in 
all ReduQions , 'to decern fruits tor bere- 


ſor'd trom thej rime that the-polſeſſors ©? 


knew that his Right was notvalid : and! © + 
therefore when it was palpably unjuſt $0 
 uſero-decern from thedate of.the icixaris/ © 
on,-'bur not from the citation 'npon the 
firſt Summonds , 'becauſe theſe arebur'ins 
dorſations, where Copies are ſeldom ttu+ 


ly ; 
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ly given; 2nd ſo the Dejender could 'not 


thereby be put in m/s fide, This was (o 
decided, Howiſon contra Gray ; February 
1672, And yet this ſeems to authorize the 
belict chat. cications upon firſt Summonds 
may be falſe , whereas figce the Law com- 
mands them , itought to believe them,and 
ſo puniſh the forgers, eather then diſcre- 
dic the torm, It-thenullity depend ap- 
on a debateable point , they decern from 
the Liciſconceſtation, becauſe that nullity 
was. got. clear till then, v, g. fa Dil- 
poſition were quatrelled as made to a Bro- 
ther. it Law, and healledged thatthe AR 
extends not to Brothers in Law, if: the 
Lords found the Statute to extend eo Bro- 
thers in Law, eo _ it were referred to 
* the Defenders Oath; the Lords uſe to.de- 
cen (fron; the Litifconteſtation g becauſe 
after-that the Defender could not doubt of 
thenullityot hisown Right, though be- 
tore he might have doubred, But if. the 
nullity depend upon extrinfick probation, 
which the Detender could not. know be- 
fore ſencence ; as for inſtance, if it ſhould 
be denyed by A&-of Litiſconteſtation, 
that the Debitor became, and was inſol- 
yent; 


OO —— 


(139) | 
yeat;the Defender could not be in maleffde 
till this were found proven, and ſo ought 
not to be lyable in frat#ss, till ſentence, 

I conceive that theſe generals maybe 


| Flikewile particularly applyec to this Sta- 


tute, by conſidering three different caſes, 
relative - to the three different parts of 
this Statute, 

The firſt is, thatof the firſt part of the 
A@, by which all Diſpolitions made.to 
confident, or conjunt perſons,in defraud 
of lawful Credicors, without an onerous 
Cauſe, ate ſo reduceable , that thealienas 
tion being reduced, the fruits extant are 
to be reſtored from the time of the inten» 
tion of the cauſe, and not only trom the 
time of: Litiſconteſtation. And yet ic 
would appear, that. all the bygone prot- 
fits , or truits, ought to be reſtored; not 
oaly from.:the time of the citation , bur 
from the dare of his poſſeſſion: Becaule, x 
By che exprele words of the Statute, all 
ſuch alienations are declared to have been, 
null from the beginning , and ſo are inthe 
ſame caſe, 4s it they had never been made, 
Bueſo itis, if they had never been mages. 
the Poſſefſar behoved to have reſtored alt 
the 


(140) 
the fruits , whether 'exrent,, or not, and 
even from the time of his poſſeſſion, 2, 
This ſeems moſt reaſonable , for the'Law 
having dicharged ſuch alienations, he who 
Contracts in ſpighrof, or to cheat the 
Law , ought not to be protected by ir, 
and it the Debitor might thus prejudge his 
Creditors, for it isa prejudice to them to 
want the fruits and profits of their Debi- 
tors Eſtate , from the alienation , till che 
rime of intenting anARion, which pover- 
ry,or abſence, ignorance, or latency of the 
deed, may keep them from intenting: and 
which may be very conſiderable and were 
it not abſurd, that a gratuitous Diſpoſition 
of anEſtare, often thouſand Merks by year, 
ſhould carry thereceiver to five or ſix years 
rent,exrending to 5 0000, Merks , becauſe 
theſe Rents were intrometted with prior, 
to the intenting of any Aion of Re-+ 
dyQion, and yet the Eſtate ſhould not 
be able to pay all the Debts due to the 
many poor Creditors, who are Purſuers 
of the ReduRton, | 
- Fhe ſecond caſe is , where the Diſpoſi- 
tion was made'ro one who was” Particeps 

frasdir, and he is to reſtore even all the 

þ profics 
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profics* from the date of the alienation, 


whether they be fruits occaſtoned* by his 


own induſtry,or brought torth by the na- 
ture of the- thing poſſeſt, For. he'who 
was partaker ot the traud, is male fides Poſs 
ſeflor, and ſuch are ſtill diſcerned tore» 
ſtore all, rufus extantes rei wvindicatio 
one; & conſumptos conditione ſint cauſay, 3, 
C.de condic4,ex leg.nor ought hein'reaſon 
to reap advantage by hisown cheat» and as 
he cannot blame the Law for ſeverity to 
him, ſince he occafioned his own lofley 
ſo the Creditor might complain that ſuch 
as cheated the Law, and him, ware en 
riched by his loſs, And the reaſon why bone 
fidei poſſeſſor facit fruttus —_— ſaos, 
is , becauſe he not knowing bur theſe pro- 
firs were his own, thought he mightitve 
accordingly, this reaſonis wanting in: him 
who is partaker of the fraud., for he knew 


' that theſe profits belonged to others; and 


ſo ſhould not have ſpent them, And 
though it may be alledged , that all Dif- 
poſitions made to confident , or conjunRt 
perſons, are reduceable by this Adas tran- 
dulent', and therefore the receiver.cannor 
be called bone fides Poſleſior in w_ 


| 10142) 
for nothing is ſocontrair to boys fdes , 2 
Frads| It is anſwered , that 'a Diſpoſi- 
tion may be made toa conjundt perſon,who 
knew neither that the Diſponer had Cre. 
dicors, or that his Eſtate was not able to 
 paythem,and Frass ex eventu,as I obſery- 
ed formerly, is not Mele fides, 

2 Thethird caſe, is vf Creditors who got 
2 Diſpoſition from the common Debitot 
4or:payment of cheir Debt, bur it is re- 
;duceable at the inſtance of oatherCreditors, 
who! have done diligences , and theſe, [ 
[think ;, ſhould according to the rules 
-ob Fuſtice ,” and Reaſon, be only obliedg- 
edtoreſtore the profirs of the ching 1o diſ- 
'poh'd: from the date of the ſentence: for 
-Gince they are move favourable then-a con- 
-juadt perrſon , who - gets' a+ Diſpoſicion 
(without: an onerous cauſe , - and that he 
aluoratur fruitus ante titationem percepres, 
[they ought ro have more: tayour, ' But 
'have not:(heard this debated, nor de- 
cided, and it is generasly believed char they 
would be lyable- after cication , but # he 
hath .&v/oſe received payment, and wis 
1pareizeps;frandis,: even be, thuugha Cre- 
ditor: oughc -toreſtore dll the profits te- 

received 


- 
, 
o 


=; 
teiyd by him from oo time of his poſ- 
feſfon, - Inall which retiturions the re- 
ſtorer will havederentionof che proficable 
expences beſtowed by him, whecher he be 
bon# fide, ot malz Pofleflor l,5 de rei vin- 
dicat, vnkagwrta: 1TH tit br avrorf earynaile 
berarrra. Baſilol,10,5,14,,8, To which 
thete is 4lfo 'added, za 74 x474 you Tay 
darucur tro, Et fique ulie tx crexithr une 
uiluntate facts ſunt, | 

The Civil Law” ordained the fruies chat 
wete upon the ground,the timeof theDifo 
poſicion; to be reſtored,though theſe were 
conſumed before cicatian;d. 25, $; \4,4; #, 
Becatiſefrudhus pendentes , were pars: ſold, 
and {o, were to bf reſtored; bur thi on 
been craved with us : ind fince they ufe 
to be. bona fie (pence, there is nv rezfon 
to reſtore them more then other kyits, 
I have. heard it contraverted , whether 
perſon. to. whoma Diſpoſition is made in 
defraud of Creditors , , may when that 
Diſpoſicion. is reduced, purſue by ' way 
of Action, tor the expenſes he beſtowed 
necedſarily. in reparing. the Lands ,. or 
poles: d\poned z. and it may ſeem thac 

is. being once a Debt due to him, ic 
Cans 


a 


., T | 
ſ *. cannotbe'taken away but by a Diſcharget 


'and yet Lawyers are clear , that rough 
that the 


ſuch expenſes may be retained, or 
Defender in ſuch, Reductions may alledge 
that his Right cannot'be reduced, till all 
his expenſes be repayed, Yet it he ſuffer his 
Right to be reduced. without proponing 
upon his-expenſes, and meliorations, then 
he-ſeems. to have. paſt trom them, For 
the Law preſumes, .that if he had any 
thing due to him., he would have craved 
it before he was dilpofſeſt : And albeit che 
ſeolion ad 1, 2.8 tit, Bafil, de ſumptibus in re 
alienefa#is,aſſeres this only de male fidei 
Poſſeſiore, wa tvpbarartiar To evgs7ogs Tuv T8 
ads wArRy agus of. gc TITEL 1h MET ErmpATE 
$97, merarererxao, Of 1, 46, ibid-! thy 
is alfo aflerted de bone fides poſſefore, « ner 
TI5t wy W\eTerrTE 11 vREK URGE TaraxatTes 1010 
which agrees with 7," ſamptus derei' wind, 
& 1 in area dt ronditt, indebit; ' But 
er it is the opinion of ſome" eminent 
awyers with us, that evenafter che Right 
is reduced, the perſon'to whortithe Right 
is made,” may recover payment of what he 
neceflarily beſtowed even by way of- At: 
en: and Molineus as conſwetud, parifiens./t.i, 
=, Cs bs $418 
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#lf. 5. Is of their opinion, and afferts 
that che preſet cuſtomes of all Courts 
have receded as to this from the Civil 
Law, and yet it may ſeem in our Law, 
thar this is competent and omitted, and ' 
ſo ſhoald rather be allowed in our Law, 
then in the Civil Law, eſpecially ſeeing 
this is of the nature of compenſation, For 
when the Parſer craves the thing diſpon- 
ed to be reſtored, with the fruits and intes 
reſts: it ſeems to be a ſufficient ground of 
compenſation , or at leaſt an exception 
fua [apit naturam compenſationis , that 
the Defender beſtowed as much upon 
the thing craved to be teduced, as' may 
compenſe the fruits, ora part of the Stock, 
and by expreſſe Act of Parliament , com- 
penſations are not teceiveable aiter ſen- 
tence, and therefore neither ſhould it be 
lawful after ſentence of ReduQion, wheres 
in this allowance might have been ctayedy 
to ſeek alldwance by way of Action , for 
what was beſtowed in Meliorations , or 
neceſſary expenſes, 


—_ tt 
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| * fong ,, or other lawful means 


(246) 
Andif intime coming, any of the 
: ſaids Dywours, or thetr inter- 

poſed partakers of their Fraud, 
i gh JAcuch pay-| 
ment, or Right 10 any Terſon, 

_ andefrand of the lawful, and 

more timely diligence of anc 
ther Creditor , baving ſerv- 

* ed Inbibition , or uſed Horn, 
8g, edArreiiment, Compry 


auely to affeft tbe Dyvours 
"Lands, or Goods , or Price 
- tbereof to bis bebove : In 
"that caſe, the ſaid Dyvour, or 
interpoſed Perſon , ſhall be 
REF holden 


(t47) 
holden to make ſow forth- 


coming. to the Creditor, baus 
ing uſed bis firit lawful dilis 
gence , wbo ſhall likewiſe be 
preferred tothe Creditor, wha 
being Poſterior to bim in dilts 
gence, bath obtained payment 
by particular favour of the 
Debitor z or of bis interpoſe 
ed confident , and ſhall bave 


good aion to recover from the 


ſaid Creditor , that which 


was voluntarly payed , inde» + 


fraud of the Purſuers dilis 


gence. 


L 2 Albeit | 


1143) 


A. Lbeit by the- firſt pare of the AR, 
A all Diſpoſirions be allowed, if made 
for onerous Cauſes ,- ro \conjunRt 

or. confident Perſons, yet that only holds 
where Creditors have done no lawful dili- 
. gence: Bur where Creditors havedone 
wiul diligence againſt the Bankrupt, by 
Inhibition, Arreſtment, Horning, Com- 
prying} or otherwayes in that caſe, the 


Baukrupt againſt whom the diligence 
is, uſed , cannot make any* voluntz | 


Right 'of his Eſtate , to preter thereby 
' any:Creditor he pleaſes, to the Creditor 
who-has uſed diligence, and that though 
the \Creditor wha has got the Diſpoſitis 
on.,. was likewiſe a lawful Creditor : but 
in that caſe the Creditor who is preferred, 
is declared by the A to be lyable to make 
forth-coming the price of what was diſpon- 
ed tp him, 
=; By the principles of reaſon , he ſeems 
not to a& traudulently , who gets pay- 
ment of what is due to him, But yet by 
the Civil Law, poſiquam Creditores a Ma- 
giſtratu in peſic[ſonem bonorum miſſi erant, 
their Debitors could not even pay wy true 
ON- 
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Con-creditor, and ſo prefer one Crdicor .to 
another, fuitaly ro which , our Law has 
not allowed here the prefering one Credi- 
tor: to another , atter diligence done by 
Horning, Inhibition, &c, Which dili- 
gence we haye equalled to the miſſia-in 
poſbeſſionem by the Rowan Magiſtrates 
And in effe&t there can be no diligence 
done in Scotland, without the authority 


of the Magiſtrate; tor no Inhibition, Horn _ + 


ing, &s, can be raiſed without a warrand 
from the Magiſtrate.” | And. as it was rea- 
ſonable that a Creditor qui ſibs vigilayit, 
by getting payment , ſhould not be pre- 
judged z. ſo it wasasreaſonable, tha pay- 
ment made to him in prejudice of another 
Creditor , qui fibi wigilavit, by doing 
diligence ſhould not be ſuſtained, And 
thus we may reconcile this part of the Sta- 
tute with /, 6,5. 6. h, ts, which ayes that 
qui ſuum recipit nullam videtur fraudem fa- 
cere, with which agrees [, 5, s. 2, Baſol, b.z, 
s yeus Acfor v THYraps, | 
From this part of the AQ, itis firſt 
obſerveable , that though voluntarly 
Rights are reduceable, at the inſtance of 


prior Creditors, who have done diligence; 
yer 


et neceſſary Rights are not , andrhere- 
ore, if the Bankrupt was oblieged bya 
Minute to ſell his Land, before hs was put 
tothe Horn, it tor implemenr ot that Mi 
pute ,- he ſhould thereatter diſpone hix 
Lands ,* that Diſpoſition may ſecm not 
Reduceable, ar the inſtance of a Creditor 
who had uſed diligence, by Horning, or 
'ptherwayes after the Minute , though bes 
fore the Diſpoſition - becauſe 1t may be 
alledged, that in-this caſe, the Credis 
or cannor be ſaid ro have been voluntarly 
ferred by partial favor, as theAGt bears, 

or that cannot be called voluntar, ro 
Which the Diſporier might have been com» 
Hed, And in this caſe, as well as in Re- 
'dQuRtions ,-ex capite Inbibitionss; theſe 
-Piſpofitions which depend upon neceſſi- 
TyCayſes, ate drawn back , ad |#4m c4u- 
ſam, Burt the doubt may be greater, if 
the cauſe upon 'which the Diſpofician de- 
pended ,. had no ſpecifick obligationin 
t, £0 grant the deed quarrelled, | bur on- 
lya general obligation,w.g. If Tirsus ſhould 
Only be oblieged by a'Minute, ro Pilpone 
Lands to Meviss x if Titows thereatter be» 
- jpgpur fo the Hain, ar the (aſeques of 
(0: 


Sempronius , ſhould. after he was pur 19 
the Horn Diſpone Lands to Mevins z it 
may be doubted whether that Di(poſirion- 
would be Reduceable , ſince the Minuce- 
did not bear an expreſs obligation to Dif» 
pone the ſpecifick Lends atterwards Diſs 
poned , but only ro. Diſpone Lands in ge- 
neral : for it may be alledged , thatque 
ad theſe Lands , the Right was vyoluncar, 
ſeeing there was no ſpecifick obligarion,; 
quo ad theſe, And it ſuch a-Diſpoſttion 
as this mighe be ſuſtained; all Diſpoſtti- 
ons, though made tor onerous cauſes, might. 
be ſuſtained, | ,:n7d 

Notwithſtanding of all which', Icons: 
ceive , that by voluntar Rights and pay» 
ments in this-Paragraph, : are underſtood 
all ſuch Rights and Payments, as -are 
made without., any previous duligence,; 
though the Debitor could have been com- 
pelled romake them ; and though there 
bea preceeding cauſe, whereupon the De- 
bitor might have been forced, to make . 
the ſaids Rights and Payments, and :{o 
are neceſſar,, quo ad the Debitor, jt other 
Creditors had -not been concerned; yet 
they are accounted voluntar |, as to = 


having other Creditors , who mighr have 
compelled him as much as the Crediror 


whom he has ſatisfied: Yet hevoluncars/ 


ly prefers - and gratifies him in prejudice 
of their diligence, And even-1n the caſe 
here inſtanced, of a Minnte bearing an ob- 
ligation-tq diſpone Land , if the Dyvour 
ſhould afrer the diligence of other Credi- 
tors Diſpone, that Diſpofition would be 


conſtrued a voluntar Right , . which the: 


Bankrupt ought not to have granced in 

rejudice of his other Creditors, who had 
| ra diligence , and who might haveafte+ 
Red the (ame Land, it che Diſpoſition had 
not been made ; 'notwichſtanding ot the 
perſonal obligation. dnrained in 'the Mis 
nute, And 1t cannor be deny'd , that 
there is a great difference betwixt a Debi- 
tor inhibited only , and a Debitor Bank- 
rupt - for a Debicor who is inhibited, 
Diſponing whiat- he was bound to, by an 
obligation, prior-to the Inhibition , do's 
not contraveen the command of the Inhis' 
bition , which only torbids him to do any: 
newdeed , totheprejudice of the Inhibi- 
yor, Byr a Banktupt nor being able to 
3 | latisfie 


AR nd Statute , becauſe the Debitor 


wt 


nin Mo 6 & of, 


WI 


fatifieall his Creditors, does contraveen 
this Law, in gratifying one, to the 
prejudice of others, and ro the prejudice 
of diligences done by them, Eſpecially 
ſince he could not have been compelled in 
Law, to -preter the Creditor who had - 
done-no (illigence, Bu 

It may be obſeryed , that thouzh vo- 
luntar Diſpoſitions be only quarrelable 
by this: part of the AR, ar the inſtance 
of Creditors who haye done diligetcey 
yer, Diſpoſitions made by notorious Bank+ 
ruprs',.are'eyen quarrelable ar theinſtance 
of Creditors who have done no dilligences, 
But in this caſe, the Diſpoſition ſomade, 
is not/abſolurely reduceable, * but 4s only 
reducegble- to rhieeffet the Creditors may 
have acceſle ro the Eſtace, nor to afedt ir 
ſimply, for the whole ſumme , bur- to pur 
them inthe ſame cafe, as if the Diſpoſi* 
tion had been granted to the mi all, fot 
payment of their ſammes , conform to 


| theirdilligences : and the ordinary quali- 


fications quo ad this part ofthe AQ, are, 
eicher- that he was in weditatione fur, 
orthae he was in the Abbey, or in Priſon, 


| gr: that there were very many _—_ 
off; an 


_ 
a 


- 


; | C2754 | 
', anddilligencesagainſthim: And therefore 


on the 18, December. 1672, The Lords 
ſuſtained Aion upon this 'AR againſt, the 
Laird of Kinfawns , at the: inſtance of 
Tarſappies Creditors, thoughthe Diſpo, 
ſition made to flafamus , was made for 
the payment of the lawful Creditors g and 
that becauſe Tarſappy the time of the Dif 
poſition, - was tugitive in the Abbay , and 
that his Debt did exceed his Eſtate, and 
that-it was a Diſpoſition o»»nium bone« 
rom; made -to an Uncle, though the 
Creditor here had done no diligence. 

Though-this Clauſe bear generally, 
that Diſpeſitions made in prejudice of ſuch 
45 have deve lawful diligences , by Inbibis 
tion, Herning, Arreſt ment , or ———_ 
ſhall be quarrelable:' Yet it may be juſtly 
doubted:,, whether theſewords muſt be (0 
interpret, as that any of theſe dilligences 
ſhall bea ſufficient ground, promiſcuouſly 
to quarrel -any Diſpoſition: So that the 
Law conſiders not ſo much the nature of 
the dill;gence done, as thre Partial favour, 
and gratification of che Dyvour, or confi» 
dentwho has done nodiligence,and the pre. 


fering hin to one who. has done diligence 
1's chough 
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though that diligence was not per ſe, pro«: 
- h>- affe&, - For it it had affeehud pio- 
perly, there had been noneceſſicy for chis 
AR , or Sracuce, v, g.It the Creditor had 
inhibited-, the Debitor could not have 
thereafter diſponed in prefudice of thar 
Diſpoſition, but the Diſpoſition would 
have been reduceable ex cepite Inhibitio- 
#is_ Bur if the Creditor not knowing that 
the common Debicor had Money 1ying 
by hum ,-that could be affeted with Ar» 
reſtment, did ommit to Arreſt, but: did 
inhibre, it appears, that it: the Debitor 
ſhoule, to gratifie and prefer a Creditor 
who has no diligence, give him that Mo» 
ney, this Law and Statute inretided, - that 
the Creditor who has done diligence by 
Inhibition , ſhould not only bave liberty 
to reduce all. Diſpoſitions ex capite Inhi> 
bitioniz : For that was competent before 
this Law , but that he ſhould have cou» 
diftionem ex hac lige, to recover that 
Money z- though the Jahibicion be no-pro« 
per way to affeQtic, And yet upon the 
other hand, it would ſeem abſurd; that 
the uſing of an Arreſtment ſhould be a ſut- 
ficient groynd tor che uſer ro quarrels . 
092985. Righg. * 


/ 156 
Right made of Lands, for that were vis 
ioſ4 tranſitio, de genere, in genus, But 
as in all general 'Clagſes, ſo in this, the 
application muſt- be , ſngula ſingulis: and 
Chrabave if attera Creditor has uſed an | 
realdiligence that may affe&t Land , fuc 
as Inhibition , or Compriſing, his Bank-' 
rupt  Debiror -, - ſhall ro dilappoint that 
diligence, di(pone- his Lands to-a - Cos 
creditor, who has done no diligence, then 
the Inhibicer or Appryſer , . may quarrel 
thar Diſpoſition z- or if a Creditor has ab 
tected any of. his Debitors ſuammes , by 
Horaing , or Arreſtment , and-it to dif 
inc that diligence, the Bankrupt D& 


bitor ſhould diſpone upon his 'Moveables | 


in favours of 2 Con-creditor, - eo c4ſ, that 
Diſpoſition ro'the Moveables \mighe be 
querrelled by him who has uſed Horn- | 
ing-;-or Areſtment + which are diligence 
proper'to affet | Moveables' in our Law, 
W hich may be further urged, by theſe 
reaſons, - 'x,.: Becauſe Inhibitions - and 
Compriſingsare not proper diligences to 
affe& Moveables , no more. then Areſt- 
meat -or Horning can affe&  heretage : 
andthe Law aever-priviledges a diligence, 
| E Xcept 


as A A te + tee & ot 


h 
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except where the diligence could afﬀfe&, 
2, The reaſon why'the. Law Priviledges 
ſuch Creditois as have uſed theſe diligen» 
ces, is, becauſe the Law preſumes: they 
| might have affeRed the Bankruprs Eftate 
by theſe: diligences , and becauſe it. pre» 
ſumes chart theDebicor diſpon'd his Eſtate, 
to diſappoint that diligence, Burt fo iris, 
that neich& could Inhibitions affe 
Moveables, nor can Arreſtments affe& he- 
retage z nor- were theſe Diſpoſitions. made 
to diſappoint ſuch diligences, and theres 
fore, &c; 3, When menare to buy Land; 


thy look only the Regiſters for Jahibiti- 
ons, or -Compriſings , but they; [never 
conſider whether there be any Areſtments 
uſed againſt the Seller, 4, Though this 
part of the A& be conceived in tawours 
of Creditors, who have uſed Inhibition, 
Horning, Arreſtment,. Compriſing, or 0* 
ther lawtul diligence, yet ths Clauſe muſt 
be ſo interpret, that the meer railing of an 
Inhibition or Horning is not ſufficient ex- 
ceptthe Inhibicion or Horning be exe- 
cute, as was found February, 1671, inthe 
Caſe betwixt Tyner , and Grahame of 
Creigie, For the Act of Parliament mens, 
00s 


> (r53) | 
cions ſerving an” Inhibition , and ufing 4 
Horning , andfot the faifhng of either: 
But yer if the Bankrupt to diſappoint his 
true Creditors ,” who have raiſed Letters 
6f Inhibition, Horniag , or Arreſtment, 
ſhould collnde with his other Creditory 
who know the raifing of theſe Letters, 
and they by expreſs colluſfon '; ſhould 
make and receive ſuch Diſpoſitions', ! 
conceive theſe Diſpoſitions may be quar- 
relled upon this part of the AR, though the 
Letters were only raiſed , for elſe the AQ 
might be abſolutely diſappointed, and im» 
mediarly upon the raifing of the Letrers, 
ſuch Diſpoſitions might be made , and the 
Creditor who did exact dilligence,& omne 
quod in ſe erat , ſhould be prejudged by 
fraudulent conveyances, and by! the ni» 
mious diligence of his cheating 'Debicor, 
Nor ſhould the fraud of a Creditor,receiy- 
ing ſuch Diſpofitions, be of advantage 


tothe Receiver, nam nemo debet lucrart 


ex [no dolo, 

ue it is more difficult to reſolve, whe- 
ther a meer charge of Horning , without 
denounciation, be a ſufficient iligence to 
make all deeds after the charge to be quar- 
telable 


* a 
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zelable upon this. At, - And it may be 
alledged; that to charge upon the Horne 
ing, isto wſe-a Horning, which is all that 
this AR requires, 23 The charge is pro- 
perly the diligence , for thereby the De- 
bitor is commanded under certification, 
that he will be denounced, whereas the 
denounciation is bur the <ff<& of the dil» 
ligence:: and the Debitor is denounced, 
becauſe he did not obey, Which reaſons 
incline me to believe , that the charge 
without denounciation , isa ſufficient dil- 
ligence in this caſe, and for the ſame rea» 
ſon, ' Tbelieve that a perſonal charge upon 
an Inhibition , would operate the-ſame ef- 
tet, though 'the execution were not uſed 
at the Mercat Croſs, becauſethat is only 
neceſlar to put the Liedges in mala fide, in 
order toa ReduQion ex capite Tnbibitionis, 

And I conceive likewiſe, that the- In- 
hibition being lawfully ſerved, though 
not regiſtrat , would - be ſufficienc 
quoad the effe&t defigned by this part of 
the At, for the Regiſtrating an Inhibi- 
tion is different from the ſerving ot ity 
and the ſerving of the Inhibitionis all . 
that this AR requires: Andit the Cre- 


ditar > 
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before ir be Regiſtrar, if ir be. once ſery« 
ed, thar is ro ſay, lewtully execute, 
much more ſhould the execution of ir, 
wichout Regiſtratiog,, be ſufficient as to 
this AR, 

It may ' be likewiſe obſerved, thay 
though this parr of the At, muſt beſo 
interpret , - as that proper and peculiar dil- 
ligences may only affet z that is to ſay, 
Arreſtment Moveables, and Compryling 
Hericage-: yet evenin that caſe , Horning 
may be accounted a ſufficient dilligence, 
afrer che uſing whereof , the Debicor bes 
ing #Dyvyour , can neither Diſpone Heris 
- age not Moveables, tothe prejudice of 
F, — Crediror', who uſed = — 

, fora Homing:is not only a dilligencer 
| = affe@” Moveables 4 but it is likes 
wiſe a ſtep in dilligence, neceſſary , previous 
in many caſes to Compryſings, which are 
real dilligences, 

By thele words any other mean, 
is to be underſtood other Lawtful dilli- 
gences, beſide Inhibitions, Hornings , Ar» 
reſtmenes, Compriſings, here expreſt, As 
for inſtance, it aCreditor ſhould raiſe a Pres 
cepe 


 ditor may reduce ex capite inbibitionts;|. 


(161) 
73þeept of Poynding, and ſhould c 


| fde has acquired that Diſpoſition from 
M | 


harge his _ 
Debitor thereupon, to diſappoint which, 


{the Debitor ſhould Diſpon his moyeables 


to another Creditor, the raiſer of the Pr&« 
cept might quarrel -chac Diſpoſition upot 
this claufe of the AR, 5, Ir 5 obſervable, 
that though in the &:( part of the 4, 
after che Law has declared all deeds done 
by Bankrupts, in favours of their Ctedi- 
tors, without aa onerous cauſe, to be null , 
yet it (ubjoyns immediatiy in -anot' E: 
clanſe g that it a third party ſhall bexe fide 
«quire arighe to theſe traudulenc righes, 
theſe rights ſhall not be quarrellable in 


[their perſon, excepe they were likewiſe 


partakers of the fraud, - 'Bur  here-whierd 
the Law, in this cladſe, declares," that 
where diligence is done by a Creditor, - 
the Debicor cannot thereafter it his prejus 
dice y- ptefer another who is a-Con«credi- 
tor, and/Diſpoae the Land to him, though 
ever tor an onerous Cauſe, Yet the Law 
has not determined, whether it chis Diſ- 
pofition: made to a Conecreditor, ſhall be 
quartellable in the Perſon of one,who box 


the 


- (162)) 
the Con-creditor , in the ſame manneras 
itit'would.-have been. quarrelable in the 
Perſon ot the Con-creditorhimſelf_. ' And 
though it may be alledged, that the clauſe 
ſubjoyned ro the firſt part of the A, in 
favours of third parties, oughrto be re- 
peared here, for ſingular Succeſſors'in this 
caſe ., not being partakers of the: Fraud, 
ought not to be prejudged : . yer it we con+ 
faderthe caſe ſomewhat (inwardly, - we will 
find that a Diſpofition-made by:the Banks 
rupt:to a 'Con-creditor, and by the Con- 
creditorto a third Party, is quarrellable in 
the- third Patties Perſon, ' For the Con- 
creditor could make no better Right tor he 
had'himſelt ; and there being jus queſitum 
to/the.Creditor bythe dilligence , ſo' that 
hemighthave quarrelled the Right made 
toone of the Con-creditors, by .the com- 
momDebicor, - This Right coukt nor be 
evacuateq by any Diſpoſition :/; 'rhat the 
Cori-creditor could make, and it ir were 
otherwiſe, the Creditors diligence might 
beeafily eluded, and diſappoinred :”torthe 
Con-credicor finding that the Right made 
to him was quarrelable,he might ſtill rranſ- 
ter his Right co a thitd party , and there 
W 


I» 


| was great reaſon wh 


y. the Clauſe ton. 

ceived in favours of [third - parties in the 
firſt partof the AR, annulls only deeds, 
becauſe'made ftaudulently.; and therefore 
this nullity onghe not- to hive been ex 
tended againſt third parties , who were not 
participes fraudis , tor there deficiebat ras 
tio legrs : Bur this Clauſe of che AR an- 
nuls not theſe deeds nponany, perſonal-ac- 
count, but becauſe theſe deeds are con- 
trary to diligeaces done by a lawtul Credi- 
tor, And therefore the nullity here oughta0 
be extended quo-ad alls,obecauſe to whome 
ſoever ſuch Diipoſitions. were rransfetedy 
they remain ſti]l ro be deeds done 1n prejis. 
dice of diligences done by a lawtul Creditory, 
And ſothe ground. of the nullity here bes 
ing real, it ought to be extended to all; 


| Bur if afcer the Right is ſecled jn the per« 
| fon of the confident, diligence be done 
| againſt the Dyvour, which the pur- 


chaſer from the confident , neither doth, 


| for is obliedged to kgow: he is in bona fide 
| to acquire,. and his Right cannot be que= 


ſtioned upon pretence ot diligences, as bes 
Ing real , & qu4 af ficiunt fandum; in res 


| pe the diligence is not againſt the pers, 


M 3 ſons 


©, 
ſon , who ſtands in che Right , buy 


ed, | 
\ Though the former concluſion holds in 
Diſpoftons of Lands, yet it may be doubr- 
ed, whether it ſhould likewiſe thold in 
Moveables, andiit ſeems very prejudicial 
eo , . and deſtruftive of all Commerce, 
thara third party buying bone fide Moves 
ables, ſhould be quarrelled for them : bes 
cauſe though they paſt throw many hands; 
and were boug lit ('ir may be ) in 2 publick 
Metcat x yer they were originally Dif | 
poti'd'by a Bankrupt, to a Con-creditor, 
m- prejudice of another Credirors lawhul - 
diligence z. and -if this were allowed , n6 
Perſon could be in bona fide, or in twto, 'th 
Buy or to Trade. 
© Upon this part of the Statute, may be 
raiſed this- other doubt , viz, a Creditor 
compriſes, and thereatrer another Credi- 
wr gers' 2a Diſpoſicion tor payment of his 
Debr, and is Intefr, - And laft of alla 
third Creditor Compriſes, and is Infeſt, 
The firſt Creditor who had -Compriſed, 
iarents Redu&ion of the Depoſition made 
td the fecend Creditor , as made __ n 


againſt the Author who was | denuds |} 


| 
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had done diligence : 1n which ReduRioa 
the ſecond Comprifer compears, and de- 
fires to be preterred , becauſe he is Iafete 
before the purſuer, though the firſt Cam» 
pryſer: and ſo would be preterred to him, 
And fince gui: wincit wincentem » me, 
vineit & me z it follows clearly, that . 


| fince the ſecond Compryſer would be pre- 


ferred ro the firſt , that thereafterhe oughe 
alſo to be preterred to the Creditor , who 
had got the Diſpoſition , becauſe the firſt 
Compryſer would be preterred to him 
who had got that Diſpoſition, Ir is an- 
fwered , for the puriver who is the farſt 
Compriſer , that he muſt be preferred, 
and the Diſpoſition made to the fecond 
Creditor muſt accreſs co him , becauſe he 
had done diligence before his Diſpoſicion 
and by this Statute, a Creditor to whom 
a, Diſpoſition. is made ia detraud of a true 
Creditors diligence , is oblieged ro make 
bis Righe forth-coming to the Creditor 


| who has done diligence 5 whereas that 


Diſpoſition would be preferred to the (e- 
cond Compriſing , though Iafetrwent had 
not followed upon that Comptyſiog z be- 
cauſe no diligence was done by that Com- 
M 3 pryſer 


ef) 


» 4 
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pryſer , when the Diſpoſition was made. 


nor could the fecond Compryſer be prefer. 


Ted ; | becauſe he Compryled only all} 


Right that was in the Perſon of the Debi. 
for - but o it is, thar the Debitor way 


denuded, by the Difpofition made to the] 


Creditor or Truſty, And I think che firſt 
Compryſer would be preferred, for this 
part of theSt2ture, ordainsnot the Dif 

fition to be null , and not to prejudge 
the Creditors doing diligence, which if it 
had only done , the ſecond Compryſe 
would have been preter:ed , bur ir ordains 


the Right made to the other Creditor , in| 


prejudice of the diligence , -ro be forth- 
comin? to them who did diligence, as ſaid 
is, Ic is here alſo obſervable, rhar if the 
Creditar who got the Dilpofition , had 
nor been Inteft, the ſecond Compryter 
had certainly been preferred , for he had 
the firſt real Right : nor had the De» 
biror been denuded by the Di\poſition, 
Asto the argument, qui vincit 4 incene 
tem me, wvincit we, It may be anſwered, 
thag this Brocard receives many reſtriQi- 
onsz1mongſt which one is, that it he qui 
vingit me , ulea priviledeed way for pre- 
| | ; wailing 


(169 
/| vailing againſt me , which is not compe- 
teat againſt another ,- then poteſf vincere 
alt] + , oO tamen non vincere: vincentem me. 
And'in this cale we know , that there is a 
ſpecial priviledge given by. thisStarute, eo 
he] .the Creditor who does diligence : and 
by vertue of this priviledge , the firſt 
Compryſer prevailes here, And this leads 
c | me to another doubt in our Law, . which 
is very conſiderable, 

There are three Creditors, whereof one 
has raiſed, and ſerved an Inhibition : The 
ſecond Compryles for debts, and upon 
Bonds poſterior to the Inhibition , and is 
| Infefe, The third Comprylſes alſo. for 
debts prior to the Inhibition , and isalfo 
| Infefr. The Inhibiter inteatsa ReduRi. 
0n, ex capite inhibitionis, againſt the firſk 
| Compryſer, and reduces his Right z and 
thereafter the Inhibicer Compryſes alſo, 
| and being Infefr, hecompets tor the Mails 
and Duties with the ſecond Compryſer, 
and craves to be preterred to him , becauſe 
he has prevailed againſt the firſt Com« 
pryſer who would. have been pre- 
terred to him , he being but a (cond 

| Com» 


Cit ) 


#, The ſecond Compriſer compriied from 
a perſon who was denuded , 1n ſwa tara 
the firſt Compriſer denuded the Debitot 
by his comprifiag , whereupon Intett- 
ment followed, But on the other hand, 
jc may be urged for the (econd Compriſer, 
that-cthe Jnhibiter prevailed only againſt 
the firſt Compriſer by vertue of his Inhi- 
bition , which did iweep away the po- 
ſterior Debts, whereupon that firſt com» 
priling was tounded, But as to his Debs, 
whereupon he led the ſecond compriſing, 
they were Debts contracted prior to the 
Jahibition , and {o were not liable ro a 
Reduction ox eo capite, And as his Debrs 
could nor be quarrelled by this Compriſe, 
ſo bis real Right was alſo preterable to 
his , he having a prior Compr;fing, where- 
ppon Intetcmenc tollowed, 

As no Bankrupt can prejudge his Cre. 
gitots, who baye done diligence , . by 
prefering-one of them to another : ſo nei 
ther can he make a Diſpoſition to any 
confident perſon *with power to him ta 
pay the Debt due to himſelf inthe firſt 
place, and his Creditors in the next place, 
two 


\ -Comprifer, & ne vineentem, 
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rwo inftances whereat I remember lately 


decided, The fiſt was, the 8. ot Zans- 
#9 1669, the caſe whereot was this, The 
Lairc ot Craigmniller being Debitor to 
Mr, Toby Prejtoun his Brother , did dif- 
pon him his Eſtate tor payment of his 
Debts particulacly thereig related with 
power to the ſaid Mr, Joby to pay any of 
the Credicors he pleaſed, And Mr, Fohn 
being Inteic upon that Diſpoſition, there 
was 2 competition tor the Mails and Due» 
ties , betwixt Mr, Fohn , and Captain 
Newman, who was one of the Creditors 
contained in the Diſpofirion : In which 
Competition, Captain Newman craved to 
be preferred , - norwiethſtanding of that 
Diſpoſition granted to Mr, Fohn, becauſe 
the Diſpoſition granted ro Mr, Fobn, was 
granted to the behovye of the ſaid Cap- 
tain his Debr, being one of the onerons 
Cauſes therein expreſt, To which Mr, 
Fohn anſwered, that he had power by the 
ſame Diſpoſition ro prefer any of the 
Creditors he pleaſed , and that the value 
of the Land was now exhauſted by pay- 
mene made to other Creditors : To which 
it was duplyed by Newmas » that this Diſ- 
poſition 


**(250) 


poſition was fraudulent, 2nd refuceable 


upon the Act of Parliament 1621, for ag 
Craigmiller himſelt could not .prefer any 
* fo the prejudice of him who had done dill. 
gence, ſo neither could he beftow that 
faculty upon any other. To which it waz 
anſwered, that Craigmiller might have dif. 
poned his Eſtate to any perſon he pleaſed, 
' for an' onerous Caule ,  betore Captain 
Newman did diligence, | But fo it is, that 
at the time of this 'Diſpofition , Newmay 
had done no diligence, 2, This Diſpo- 
ſicion at leaſt ought to be ſuſtained, in {6 
far as Craigmiller . was Debitor to Mr, 
Fohn, either for Debt due to himſelf , or 
for relief of Cautionry, To which anſwers, 
it was replyed , that quo ad the firſt, it 
was not relevant, becauſe though the 
Diſpoſition was' prior to- the diligence 
done by Newman: yet the ſaid Newman 
had done diligence, before payment made 


to any others of-the Creditors, and con» ' 


ſequently before the preferrence,” Where- 
as by the forſaid AR, no Creditor could 
be preferred after diligence, And to the 
ſecond Branch of thy anſwer, it was re- 
plyed,that though Craigmiller could __ 
| if. 
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difponed his Eſtate ro Mr, Fob» , for his 

ayment,' or relief, expreſly betore New- 
mans diligence; 'yet that was 'not done in 
this caſe; for this Diſpoſition was'only 
made in*general rermes, tor payment of 
Craigmillers Debrs generally, and Mr, 
Fohn had no advanrage over others there- 
by, but in (wa far as he had by preterring 
himſelf by vertueof the farſaid Clauſe, 
which was unwatrantable, And fo the 
Diſponers deed quo ad him, was null; Bee 
cauſe quod ſacere potuit non fecit , & quod 
{i \ {acere non potuit, Upon which de- 

ate the Lords preterred Mr, Fohs only in 
{wa far as concerned hisown Debr,or Cau- 
tionry : but ſuſtained not the preterrance,in 
ſwa far as concerned other Creditors, 

The other Deciſion was the 24, Fuly, 
1669, in which Toung craved a Diſpoſiti- 
on made to Anderſon, by Fleming, to be 
reduced, as done in his prejudice, he be- 
ing a Creditor who had inhibir, and Com- 
priſed, Tr was anſwered by Anderſon, 


. that he had granted a Back-band, declar- 


ing that the Diſpofition was in Truſt , tor 
payment of the Debt due to Anderſon 
himſelf, + And in the next place, for pay 
ment 


172 ) ; 
ment. of Flewings Creditors: and ſab- 
ſumed , 'thac he payed. as many Cres 
ditors as would exhauſt the price, which he 
wasS.in bona fide todo, there being no dis 
ligence againſt him, nor could he, be pre- 
judged by any diligence againſt Flem- 
ing , Fleming being denuded, -as fgid 


To which anſwer it was replyed , that 
Anderſon being but a Truſtee, was fifFiong 
Juris , in the ſame condition with Flew 
ing; And as Flewnig could not diſap- 

int him , as2 lawtul. Creditor , ſo nei- 
ther could —_ his Truſtee» And f 
it were otherwiſe, the diligences of law» 
ful Creditors might be rendred eluſory, 
for the Debitor who reſolved to dif: 

inc the diligences of his Creditors,might 
Rill diſpon his Eſtate co a Truſtee, which 
Truſtee , and Truſt, the Debitors not 
knowing , they could not know againſt 
whom diligence was to be done, Likeas, 
in Law, this power to prefer Creditors,be- 
hoved to be interpret legittimo mode, & 
interminis habilibus: (Oo that the Credi- 
tors could not be diſappointed, bat. that 
il 

l- 


| they ſhouldbe py according tot 


——_— 


73. | 
' | diltgencess 45 they behovyed to have been 


by the -Debitor himſelt, In reſpeR of 
which reply; the Lords preferred the Cre- 
ditors, and found that yoluntar payment 
made by the Truſtee, could not prejudge 
the Creditors who had done lawtul- dilis 
gences, by volantar payment, But the 
queſtion here remains z - whether if any of 
the Creditors had Arreſted in Anaderſons 
hand, as Truſtee , and had purſued an 
Aion 'to- make forth-commnng againſt 
kim: It-in that eaſes; 4nder ſon was oblieg» 
edco give in a qualified Oath),. bearing 
that he was Truſtee, but that' cherg was 
other Creditors who had done more' time- 
ous diligence's or 1if he ought to have 
called the ' Creditors, who+had cone 
more timeous diligence, as faid is, 

This AR is only conceived in favours 
of ſuchas were Creditors, to thoſe who 
granted: ſuch Diſpoſitions, prior to the 
deeds contraverted,, But arguments ha- 
jus legis, and upon the ſame reafon of 
equity, the Lords conſtantly ſuſtain De- 
clarators at the inſtance of Creditorsot the 
Father concluding any Right, made even 
by rangers, to Childrens familia, ol 

A - . . 


I 


. as... 

'  benull;as being granted ro their prejudice, 
without an onerons Cauſe, or as bei 
acquired by the parents means. Whi 
preſumprions are never otherwiſe. elyded, 
then- by /alledging , that the procurer had 
an Eftare aliunde, whereby he might hayg 
procured the Right contraverted, As tot 


| inſtance ,” Sempronins being Debitor to 


'Mevins , diſpanes not his Eſtate to: his 
Son ,- bur acquites an Eſtate in his Sons 
name from a ſtranger , this Diſpoſi- 
- tion ſo acquired, cannever be quarrel« 
led by! Meviss , the: Fathers Creditory 
by way of ReduRtion, For the effect of a 
ReduQion is nothing elſe but the annulling 
of the deed , and the taking it out of the 
way., or the bringing back of the Eſtate 
diſpon'd, . to the (ame condition it was in 
betore,' which would nor be ſufficient in 
this caſe , becauſe the Eſtate which the 
Creditor deſires toaffe&, was never in the 
Debirors perſon, And therefore it is ne« 
ceſlary fot the Creditor to: raiſe a Declara« 
"ror, wherein he muſt narate, that Sems 
9ronius being Debitor to him, did traudu- 
lently-acquire the Right of ſuch and ſack 
Lands, in his (ons names and which on 
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be preſumed to be acquired by the Fathers 
Eſtate : becauſe they were acquiredbya 
Son in fami{ie, who is preſumed to, have 
no Eſtate, but what he derives trom his Fa- 
ther, -or ee he muſt Lybel, that though 
the Diſpoſition be procured by a Major, 
who'is farix familiat, and Trafhcking up- 
on his own account , the ſame was truly 
acquired by the Debitors means, and the 
Diſpoſition only acquired to be a colour- 
able Tirleto-diſappoint his Debt, There- 
fore concludes, that, the (aid Eſtate ſo 
bought, may be declared lyable to his Debt, 
intheſame manner, as if the Diſpoſition 
had been taken in his Debitors name. 

TheCotmmonLaw ,and ours,does not on- 
ly reprobate Diſpofitions, made by Debi. 
tors: in meditatione fuge,butboth the one, 
and the other of theſe Laws, -do likewiſe 
allow the ſummar apprehending of Credi- 
tors, who ate ſuſpeted-to be Bankrupts, 
And by our Law, though a man cannox'be 
regularly: Impriſoned tor Debt , without 
Lercers' of Captign be - formerly raiſed.y 
Yer in Maſons a, the 5, November 
1665. The. Lords ſummarly ,. up- 
on a Bll , iſſued out a wartand to 'aPy 
prehe 


& fugitivem, And though ar. firſt they 
doubted , whether their own power could 
exrend this far , yer thereatter: they found 
that ir might: fince even the Admiral 
$ ſuch warrants , and yet there may 
ſome ſpeciality quoad the Admiral fince 
the nature of his Juriſdiion allowes a ves 
ty ſumar procedor : and fince this his Fu- 
nfdition is ordinarly exerciſed over Pers 
fons ,, who have an eafie way to con« 
' vey themſelves our of the Countrey, and 
are ordinarlp very - little fixed to one 
place. 

Bur beezuſe this may open = door to 
great Arbitrariteſs , and may afford great 
occaſion of prejudging the Leidges , fince 

cbispretetr, Merchants may, whilſt 

t are going abouc” great 'dargains, 
and others about urgent , and necefſa- 
fairs, be hid op in Priſow upon 
Chis accomne, Ir will be fic to confi» 
der , whatthe common Law, and Laws 
pers havedelivered as their opinion in thi 


Lawyers diſtinguiſh iater fogitivun, 
& ſuf peitwns de fog s , the one is guiley a 


* Prehend him,tanquamDebitorem ſuſpettam, 
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ly of att Tatention , bur the other has aus 
allyfled,, And Iconceive , that medite+ 
tio fuge » {a much confidered by our Law, 
isa midſt betwixc thoſe ewo , tor he who 
is in -meditatione fuga, has cum ſuſpelts 
deſigned a flight , and has cum fug:tivs, 
dane ſome extrialick deed in order £0 hls 
flight, | 

He who is ſuſpe& , or fugitive ; may .-- * 
be apprehended by the common -Law, 
fummarly by arty Judge , who cat cite 
that Perſon before him, qui poteft reattare, 
ide perſonali coercitione coercere Debitas 
res , they may be alfo apprehended byd 
Judge otherways incompetent + atd:he 
that js taken by an incompetent Judge; 
eannot obje@ the incompetency, For as 
Lawyers oblerve , theſe Debitors who 
are Fugitivey” or ſuſpect of flying , may 
be apprehended by warrands , direct either 
by incompetent Judges , or by warrands 
dire& in,incompetent times , ſuch as arg 
yacand'times , or holy dayes, gloſs in l, 
pſuper C. de feriis, werb, fidesjuſſionts, 
But with us , no Inferiour ; mach leſs 
can incompetent Judges z can give ſuch 

| N wars 


—_—_ . | 
warrands, And it has been expreſly de- | 
cided ,-thatan Arreſtment laid on, even }t 
upon 'a''Bankruprs Goods , by an incom» 
petent' Judge , was not valid , 5 Decem- 

| ber"1671, whete the Arreſtment was laid 

E. on-in Paſley , by vertue of an Decreer 

+ - obtained before the Bailie of Cunninghame, 

- and fo was found null , as extra diſtrictum, 

> Albeit the Bailie of Cunninghame , was 
alſd. Sheriff of Rewfrew , within which 
Sheriffdome Paſley lyes, —— Lawyersare 
likewiſe of opinion , that the' Creditor 
may: apprehend. one who is Debitor, it 
he find him aQually fleeing : - for fleeing 
in.chiscaſeg is a kind of cryme, Bur it 
the fiyerbe nota Debitor by expres Con- 
tra&, he cannot be apprehended by the 
Credicor without- a'warrand , except Ei- 
ther a Judge cannot be” hiad , or that 
he' be fleeing wich the Debitors Mos | 
ney, Ang, in I, extat, fþ, quod mt, 
canſ, 5, 

He who craves 4 warrand , to'take 1 
Debitor who is ſuſpe&t, or fugitive,” muſt 
lybel ro the Judge, reaſons why'he ſuf+ 
P<Rs his fleeing, as that he was'packing 


up 
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up his Goods, or was lurking , or denys 


[el himſeltyhen his Credicors were ſeeks 


ing him, -- And though by opinion of the 
Doors, none who has an,immovyeable;) 
or Land Eſtate , can be. thus proceegetd 


{2gainſt, becauſe it 13 preſumed , he will-- 
have ſo great care for his Eſtate, as not+ , 


to leave it - and becauſe his Land Eſtate is 
alwayes a biding cautioner - yet it either 
the Land Eſtate be very ſmall , orif ic be 
affected with diligentes that may e | 
it, I think chat in theſecaſes , ſuch Hes 
retors can have no priviledge, nor arethir 
ſummar warrands ever allowed to, ſuch..as 
become voluntarly Creditors -; after the 
Debitar' was ſuſpeted;: for theſe pught 
to blame themſelves , who truſted a Per« 
ſon in that condition : © biitit is otherwiſe 
ifchey becarng&Creditors. ex delidds ; wel 


quaſs deliffa + as for inftince , if after. he 


was ſutpeted; he Robe, or Wound or 
commicanp*Ryot, For in that caſe , he 
who becomes ſo , his Credicor may have 
ſuch a* warrand for apprehending him g 
and theſe warrands are granted ; not only 
lor pureagd liquid Debts : buteyen for 
N 3 cor. 
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eonglrionzl Debts, and for Debts wheteof 
the termes of payment are not'yet come; 
and though theDebrsbe ſmall ,exceptthey 
he very inconfidetrable » Cacia-lup. trad, 


, Abs ſuſp; que. 3. 


Ss 
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Pivally, the' Lords declares, 
. #lL[uch Bankrupts, andDy- 
"volts, and. all Interpoſed 
: \Perfons., for covering, 


all others , who ſhall give 
"(Guncil , and wilful aſjiſt- 
* anve unto the ſaid Bankruptr, 
in the deviſing , and pratlie 
fig of their ſaids Frands, and 
. gedleſs 


-exeruting their Frands, and | 
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godleſs deceits , to a prejus 
dice of thetr true Creditors, 
ſhall be reputed, . and bolgey 
diſhaneft, fal fe , and infas 
mous Perſons , incapable of 
all Honours , Dignities, Be 
nefices , and Of fices ,*or:#0 
paſs upon Jnqueſts , or. Al 
fiſes , or to bear witneſs Pr 
; Fudgement,or out-with in any 

time © 4 


- 


oP” better underſtanding of. this 
par, of the AR ,concerning the pu- 
;\niſhment of Bankrupts , and::bf 
ſach-& adviſe , or affiſt chem, -- Te is 
fit co db(erve with the. Civilians, - xhar 
N 3 Banks 


. pf. Nor does Jntamy tollow: them , No- 


'(1$2) 
Bankrupts , and Dyvours , are either 
ſuch as are become inſolvendo by their 
Misfortune , - rather then Faule, And 
geo. .d theſe , becauſe they were glilty 
of no Crime , therefore no Corporal Pu- 
niſhment was appointed for them by 


the Law 5 0m1ns corporal; Cruclanrh re-F 


worg faith I fin, Cod, qui. bon, ced, 


ws z and theretore this clauſe of the 
A@&\. cannor be interpret of ſuch Bank- 


rupts3. and: though the clauſe be ge- 
eral , without diſtinguiſhing Bankrgpts: 
and that jt might be therefore alledg- 
ed , that «bi lex non diſtingnit , nee 
noſ- Yer*general Lawes muſt receive 
their © reftriqtive-Interpretations from the 
Common '\Law: And .fince the deſign 
"of this AR , was ( 2s is Fety clear by 


the Narrative ) to prevent, and pu-# 


piſh Frands and Cheats, itis juſt, that 
{theſe general clauſes ſhould hot be ex- 
.xended beyond the expreſs ſcope nd de- 


-figne of the AR. ; 
: .Theſecand kind of Bankru pray 
:encd in che Lay, are theſe wh nl 


y by 
their 


| 
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their own fault become Bankruprs :-q ## -Y 
ſuo vitio fortunas comturbarant, And the 
third kind of Bankrupts, were ſuch , as 
became Bankrupts, partly by their own, 
and partly by the fault of fortane, And 
both theſe liſt kinds of Bankrupes were 
denyed the benefit of a ceſs #0 bonorum, nam 
hoc eft miſerorum ſubſidium, ſed non preſidi* 
n,doloſoruml,fi nhto! pen,ff, de jur. Dot, 
And with us, the Bankrups of both theſe 
Claſſes are denyed the benefir of aygeſsrs 
bonorum , except they wear the/Habit : 
though ſuch are ſpared from it, whom for- 
tune without their own fault , has thrown 
into the neceſſity of ſeeking that miſerable 
remeed, Nor does the granting of Diſpo- 
fitions that are reduceable upon this 
AQ ſtill infer infamy.,, for if a man granc 
a Diſpoſitign® whereby one Creditor is 
preferred to another who has done dili. 
gence, that Diſpoſition would be reduce. 
able, and yet if there remained as much 
as might haye payedall the Credicors,thae 
Diſpoſition could not inter infamy, '. And 
by this A, ſuch only are declared infam- 
ous, 2S are guilty of fraud , and Goel 
SUC 


devices, 


> 2Such as give council are lyable to the 
Prins of this AQ, which is likewiſe con- 
arm to the opinion of the Civilians, vid, 
S$trach, de decotor : Bur they diſtinguith be- 
twixr ſuch as gaye council , or advice to 
thoſe who were reſolved before to cheat 
their Creditors, and ſome DoRorg do 
conclude, that ſuch adviſers ;are nor 

niſhable, becauſe'the Bankrupt tollow- 

{ not here the advice of atiother , but 
his own inclination, And - chis opinion 
was ficſt founded npon the Gl-ſ. inft, de 
oblig, que ex de 116, $, ope, but others do 
more reaſonably conclude , with Dy#ss 
"adree, wollus de rep, jar, 1. 166, That 
the advice isequally pun:ſhable, whether 
the Binktupr was reſolved to follow that 
Kdyice, or his own inclipation : Becauſe 
the adviſer did here all thathy him was, 
tranſgreſſe the Law , otheth diſtinguiſh 
thus, either ( ſay they ) theÞtincipal of- 
fender deſigned only ro have"cheated a 
Bankrupt , but delayed rill he goradvice, 
and then the adviſer is equally pytiſhable 
wirh che principal , becauſe there, the 
Jtanſpreffion was imputeablechieflyco Pry 


S 


_ 


(195 

Adviſer: Ot elfc the pr incipal Adviſer had 
hegun to detriud and cheat his Creditorss 
4, | and the advice did but intervecn, and 
e. | was bur ſupervenient-+ And then the Ad- 
o | viſer-is-not equally: puniſhable , ;eſpe- 
it | cially where the contrivance is not other- 
o | wiſe. probable, then by - meer preſump- 
Ir | tions, 

7- Wilfull affiſtance alſo in deviſing or 
raiſing theſe frauds , is allo puniſhable 
by this At, under which Lawyergcom- 
prehend ſuch as tranſsR berwit the 
Bankrupts and interpoſed perſons, ſuch 
as lend him Horſes to flee , it they knew 
his deſign, and ſuch as carry the Goods of 
the Bankrupt, or ſuch.as reſcue him 
when he is apprehended, or ſtop his be- 
ing apprehended, Sirach, de decol?, part, 


oe 


2, 

The puniſhmene appointed by this AR, 
is, that they ſhall be repute falſe perſons : 
By which is not meanr, that chey ſhall 
be puaiſhed tanquam falſaris , but is 
cheats for cheating is a ſpecies of talſe- 
hood. And yet it-a Bankrupe did call 
hiniſelt by the name of a Rich Mexchuane, 

21 there- 
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- _ (236) 
thereby to get Credi 


and might be puniſhraccordingly, 


They are alſo declared uucapable of all | 


Honours , or Dignities , and Offices, 


which are not diſtin puniſhments from 1 


infamy , but are the natural conſequences 
of it. For whoſoever is declared intamous, 
5Seoipſo uncapableotall Honours, Dig- 
nities,, and Offices, 

They are allo declared uncapable to 
paſs upot-Jnqueſts , or Aſſyſes, But this 
was alſo unneceſſary,,. for Aſſyſers have a 
-mixt imployment , apd without being ei- 

ther Judges, or-Witneſſes, are both, and 45 
-to their capacity of Judges, they fell un- 
. der. . the] foregoing, Clauſe z whereby 


all Bankrupts and cheir aſſiſtants 


are declared uncapable ro be Judges, 
And as to their capacity of being Wie- 


neſles , they fell under the fabſequent 
Clauſe , whereby ſuch are lik debate 
-ed from being Witneſſes, And Ibelieve 
the reaſon why they were ſpecially debar- 


ed by this AQ, was becauſe ogr Law 
| looks 


t: or if any treated 
for him under that name, I conceive they 
might be purſned tanqnam falſaris , and 


—— 
o 


| (187) 
Tooks upon Aſſyſers, as having a'imploys 


P ad 


ment diſtint, and differing from either 
a Judge ,. or a Witneſs, and medium par- 
ticipationis, betrwixt the rwo, 'Though 
regwlariter, in our Law, whatever Je» 
bars 'on trom being a Witneſs , debatrs ' 
him likewiſe trom being an Aﬀyſer, And 
there is no ſurer lega] topick with us, then 
an Argument drawn trom a Witneſs, to 
an Aſſyſer : And yer arguments hujws les 
gs, an Aſſyſer may be concludgd*diffe- 
rent from both Judge, and VWitneſſe, 
and medium Parti01Pationtsgt berwixt 
them, | 

- Bankrupts, and their affiſters are like- 
wiſe by this AR,-declared-uncapable to be 
Witneſſes, and the reaſon. of this exclu- 
fion certainly is. becauſe the Law confi- 
ders ſuchogs have cheated Creditors, as 
perſons who would be ready to chear 
Judges ,, that ſuch as have been diſhoneſt 
in theiown Afﬀeairs , will never be honeſt 
in the Aﬀairs of other men, 

And whereas this Clauſe , debars them 
irombeing Witneſſes, ;n-with, or out-with 
Foadgement,by Witneſles out-with Judge- 
vi, ment, 


(188) 
metit, '2re meaut-: Witneſſes, in Writs, 
as Bonds, Seafings, &c, Fur yer it.may 
bedoubted,' whether in Bonds, or fuch 
like Writs, this can take place: For 
there, the -Wrtnefles are preſumed of 
Law to be admitted of conſent, which 
excludes all objections -againſt Witneſſes , 
and-therefore a mans ſervant, or brother, 
cannot be received judicially as Witneſſes 
for-him z yet they may be, and are ſu- 
ſtained. as Witneſſes in Bonds granted to 
him, Nor did I ever hear , a Bond, Sea(- 
ing, or anyother Writ , reduced upon 
this head, viz, That it had only two 
Witneſſes, one whereof was uncapable 
to bea Witneſſe, becauſe he was found by 
the Lords Decreet eo have either granted 
fraudulent Diſpofitions or to have been 
*in acceſſion thereto, except Hheyvas declar» 
ed expreſly intamous by the Lords ſen- 
rence, 2s Maſon was, Though ſuch an ob- 
jection- ſeems well founded upon this 
Clauſe of the AR, KY 
Nor'on]y ſuch as defraud Creditors, are 
declared infamous by this AR, buteyen in 
Declartators tounded upon the c_ 
aW, 


ym 
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Law the perſons guilry will be declared 
infamous; 4s was tound in Maſoxs Cale 2 
And though itwas aledged , that intamy 
could not be inferred without anexpreſle 
Law , yetit was found that this AR im- 
powered the Lords, to decide conform 
tothe Conmon Law in like cafes, & 4 
paritate rationis, and he was thereupon 
declared infamous, © © 

I- have referved to be debated in»this 
laſt place , whether by yertue of ahe laſt 
Clauſe of this At, whereby the gdvyſers 
of frauds are to be, puniſhed : An Advo- 
cat may be ex2mined' upon ©his having 
gre advice to his Client, ro defraud his 

reditors: or whether he may be'examin- 
ed againſt his Client', 'who in cortſylting 
with him, and taking his advice, has 
made him zshiis Advocat, privie to the.” 
fraud he has committed, And becmuſe 
theſe queſtions are of univerſal confſe- 
quence z”Tam refolved ro conſider them 
in general termes, both with, and without 
relarton to this At. For ignAdvocars 
may be forced to depon agtinſt rhem« 
ſelves, ortheir Clients in this point , or 
as 


F 199): 
'  #stoany other'thing which is the ſubjes 
matter of their confulcations, they may be 
as well forced in all things , for the parity 
ofreaſan;, and the publick intereſt being 
the ſame, I ſee, not why it the. Judge 
may lawtully torce;them.- in the one, be 
may, not as well obliedge them ia all 
other caſes, 


A 


that an Advocat cannot be obliedg« 
| n upon any thing which may 
cupon himſelt, or which may 


As to the next queſtion , it would ap« 
pear.,;.that it.is the intereſt of the Com- 


frands, and contrivances deteRted z and 
that he. who conceals the crutch , is as 
guiley 9 he who commits a falſltiood : Bur 
toluch asattentively. and judiciouſly con- 
fider,. they may probably find them- 
ſelyes cnclined co.the contrary opinion, by 
theſe conſiderations, '2, An Adyocat, 
is by thegagure of his oooy yed to 
the ſame*Mirhfulneſs that any Depo- 
fitor is : For his Clieat has depoſirar - 

is 


As to the firſt queſtion , it would ap- | 


mon; Wealth ,. to: have the truth of all 
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| } ſhould of all others,” have the greate 


(192) \ 
his breaſt, his greateſt ſecrets; and it is 
the intereſt of. the Common-wealth ;; 20 
have thar/freedom allowed, and ſecured 
without which , * men -cannot ma | 
their affairs ; ahd*privar- buſineſs. : | 
who would uſe that freedom, if they: 
might be enſnared by it? This were to. 
beger a diffidence betwixt ſuch , who " 


mutual confidence in ene another z 
this will make ignorant men fo. j 
their Advocats ,. that they will 
privat buſineſs , 'or ſaccumb iafthelrquit 
defence , rather then hazard the opening 
of their ſecrets to thoſe who can:give 
them no advice, when the caſe is* 

conceal'd , or may be forced to. diſco 
ver them, when revealed, Asfor-in- 
ſtance , a Client not knowing. that he 
can be defended againſt an - purſuit for 
murder » by proving it was committed 
in ſelf-defence , will conceal from his 
Advocat', that he killed at all, leaſt 
his conteflion , and his Advogats teſtie 
mony/, . might be made uſe of again(} 


| him, 4s, This might afford to Advo- 


Cats 


4 F# | 
L] ” 7 


< 


evenitio', ſed latrocivium exercebitur: tris 
_ an ſinaplicitatem undiq;, circumvenire, & 


plam chemidis., - (ed ſpoljarium;grie , þ 
Elientes tacita confe([ronis fide cafitare, & 
Srretire permantctur, W hereas now , if 
2 Qliencs ſecret *be diſcovered. , he can 
blame: no man but' his own Adfocns 
vw 


192) 
cats: great matter of-prevarication , and 
__ occafion much prejudice to the 
zlents: , for an; Advocat-having dif- 
the weakneſs of his. Clients 
auſe, might diſcover it likewiſe tg 
his adverſary : and to cover his prevas 
fication, he might ſuggeſt to-his (aid 
adverſary, that he might be ex2min- 
.ed., and ſo impute- the diſcovering of 
alc (ſecrets, to the cogency of the 
and not to his own privat 1ncli- 
' which made Rob, cAnnevs lay, 
thar# ther de tinceps > Advocate Licent, 
Clientivn fecreta pandere , & canſarum 
wrand fidei [ue commuſſa, palam & pubs 
lice proferre eaque parum fido pettore effar 
tre. In fore dernreys , nos tquitatis 


bunatia murices erunt , quibus litigantie 


tare liccbit, ' Of 18 judicio , 10n tems 
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who are- by} their honout and' intereſt; 
oblieged--to keep up» a fſecrer , whoſe 
diſcoyery. can:be. aſtribed to! none, bur 
thenr,, ' The ne' of all- Probation 
to-conyince; the Judge, whereas becanſe 
of- the great Relation that is berwixeaty 
Advocat: ,- aid his Clienr, Law and 
Experience cannot bur preſume , that 
hardly | Truth can be diſcovered -this 
way; And: this way: rather opensa-doot 
to lying, of -gives' occafion to" falltei- 
ous , 2tid-ambiguous- kpacealing of Truth, 
then helps the diſcovery: of 1; .* Upo 

which account., the Law has ſhurmedro# 
force, men to depon againſt themſelyes,: 
or Husbands againſt their Wives;/ * of 
Children; againſt their Parenrs in! Cri- 
minalicaſes; And therefore Yirgil equals 
thoſe' two',. pulſatu/ve parens , & frand 
innexacliems;, Upon which place, Sep» | 
vius obſerves: thar Clentes, quaſs--op" 


| lentes  Patroni,, quaſi patres ," tamtundens 
| ergoeſt, Clientem , quantum filium fallt- 


re' : and: ſuch was; the reſpe&>'due' ro 
Clients-,' that the Law allowed leſs'li- 
bercy in deponing oxginſt thaw «OY 


#9isbrought in, by 4, Gel. laying, ad-' | 
verſus cognatos pro Thiente teftatur, reſti- 


194 
againſt Blood Relations: and thus M, Ci: 


monium | adverſus 'clientem nemo dicit,' 
And: the Law has ſtill been rather in- 
clined.to evite the hazard of Perjury, 
. then to follow too far the Intereſt of the 
Common-wealth , or of private Parties, 
fince God Almighty ſuffers by the one, 
and.men only (uffer by the other, 5: The 
Law L.nimis grave C, de teſtibus, tells us, 
that: Mandatis cavetur » #f preſides at- 
tendapt, ne Patroni in cauſa cut Patroci- 
nium- preſtiterant , reftimoniim dicant, 
And though Bartolus , and fome others 
do expon this Law, ſo', avif a Judge 
were thereby only difcharged to admit 
an. Advocat to depon for his Client, 
This Gloſs ſeems ro be moſt abſutd, 
bath becauſe- the words of the Law are 
general ;-and fince they extend ro both 
caſes, and that no Poſterior Law has re- 
” Rtriged them, there is no' reaſon' why 
©. both ſhould not beequally comprehended: 
Asalſo, Laws are pteſumed to be made 
ſill 'againſt che more doubrtul caſe; ws 

ar 


16 _— . 
[that Adyocats could have been received to 
depon in favours of their Client, was (0 
[clearly againſt thewhole Analogy ot Law, 
"'Fthat there needed no ſpecial Law ro have 
been made againſt that caſe - bur there 
was neceſſicy to inform Judges, whether 
Advocatrs could be forced to depon againſt 
their Clients : which gloſs is approved by 
the learned Heraldus de Rer. juditatar au- 
for, lib, 2, cap, 4 And contorm thereto, 
the Parliament of Paris did find in Decems ' 
! ber 1619, that an Advocat could not be 
oblieged to depon againſt his Clienc, for 
clearing of a Fraud , for which his Client 
was purſued, we iis 

By Fuſtinians 80, Novel, cap, $8, It 
is appointed, that thongh witneſſes may 
be forced to depone , both in Civil, and 
Criminal matters : yet thoſe who had 
been imployed as Mediators, who are 
called there, wworres, ſhould not be 
forced to depone as witneſſes, except 
both parties conſent z for which no other 
reaſon can be given : but becauſe the par- ' 
ties had entruſted their ſecrets to them, 
And accordingly the Senat of Savoy , de*+; 
O 2 cid 


| cided the 23. Never 1596, as Fs 
ber obſeryes , 5b. 4; #18, I F, def, 56, and 
the reaſon. there given , 1s, ſolent enim 
qui litigany, Fen liberins cum iſtis medla- 


forihys » qJuaſs cum canfeſſore Z & caula 
fatrones, Then which nothing can 
more convincing , Idew etiam in proxent- 
#4 obſervavit papienſis in {o. Jur, zeſt, 
mum, 15, And in-this the Cannon Law 
agrees with the Civil : forby Can, fe 
fur, Canſ. 2. queſt, 6, It is ordained, 
that no Clergy-mea, (hall be obliedged, 
or can, be compelled to bear witneſs ina 
caſe which has-been referred to him , by 
two Laicks, And therefore finge. rhat 
truſt is held ſo Sacred,. thar' the. ſecrets 
even revealed to Arbiters, are not to be 
xtorted from, them,, much leſs oughtan 
dyotat.,, to whole patrocinie, his Cli 
ents flee, and from whoſe taichfulneſs 
thay (eek proteQion, to violat that truſt, 
and diſappoint that confidence, ſane id 4 
Ramana virtute , & animi magnitedine 
erat plane alienum, And how much fe- 
crefie they allowed to witneſſes , who had 
gdt.any, thing, catruſted to cliem, polar. 
,q, 
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menti apud ſe depoſitas , pluribus preſenti« 
bus legit, ait Labeo, depofiti atHone rede 
ae tubal; agi poſie, treo arbitror , & ihjuri- 
arum agi poſſe, fi hoc animorecitatum tefts- + 


' mentum eft , quibuſdam preſentibu# , ut ju» 


dicio ſecreta ejus qui ttſtatus tft divulga- 
rentsr, Nor can there be 2 (olid roi 


given, why Confeſſors cannot be forced x 


to diſcover the ſecrets tevealed to them, 
ſub fieill confesſionis, And yet Advo6cats 
ſhall be. oblieged to reveal what is con- 
ſigned ro them , under the ſacred affurance 
of Truſt, and Secrecy. : Eſpecially feeing 
thit-Law which is alledged againſt thety, 
does aeknowlepge them to be juris & Ju- 
fitte' rdotes |. 1, ff. de juſt, & jwr. 
Since the Common wealth is mote con- 
cerned in the ſecrets bt Aﬀairs , then in ſe- 
crets of Deyotion ; and there are-greater 
temptations to provoke the Truſtee. to 
diſcover the one , then the other, ::; for 
few can have advantage- by what a Confeſ- 
ſor can reveal , but many could gain by 

that an Advocat can diſcover, 
I muſt here beg leave to repreſent, that 
O3 the 


L.r.s. 38, f. depoſit. f quis rdbulas reſi v2 


4 
*E 


and Patrons, was , that firſt when Rome 
was founded, Romulus finding the error 
the Grecians had committed, in tyraniz- 
ing over their Clients,  ( whom the Athe- 
nians called frres, aud the Theſſaliang 
#oses, hedid introducea mutual Friend- 
thip "and tye betwixt them. And as 
 Awlus Gellius obſerves lib, 5, cap. 13. in 
officiis apud majores, ita obſervatum eft, 
Primum tutele , deinde huſpiti , deinde 
clienti , tum cognato, poſtea affiri, And 
as Dioniſ, halic, lib,z. Ant Rom, obſerves, 
the Patron was obliedged , clients jura in- 
terpretari, & lites pro ee ſuſcipere,, And 
"this. was common to both ,. chat they 
"could never accuſe nor bear Witneſs a- 
'gainſt one another zoe: is EjtQoTLgols , ove 
#167, ours Viuir, vr xarvyogu hAAnAGr, £aidixas 
aareuxererr: And on the Laws of the 
twelve Tables was, patrones fi clients fras- 
"Jews fecerit , [acer efto, So ictilegious 
"a thing was it then held, to reveal the 
Clients ſecrets : But thereafrer this mu- 
tual 'dependerice, and triendſhip , became 
ſo ſuſpect to the Rowan Emperours , that 


©” theriſeof this great cruſt berwixt Clients, 


"none 


xs, | none were allowed to be Parrotis : but q 


Ne 


nn _ 


Lawyers , | whoſe power 'the Magiſtrates 
needed not {uſpeR; and who were preſuims 
ed to be men, (o legal ,- and of ſuch 'in- 
tegrity , that they would advice nothing, 
but what was, juſt, And therefore,” be- 
ewixt theſe continued »the Truſt, and 


mutual aſſurance that was required 'be» #* 


twixt the old Patrons ,- and their -Cli= 
ents, Though. Advocats be. now known 
to antequaries,, for diſtinRion ;' © uns 
der the term of patrani ſecundarst. 

Whereas it-is urged, that it is the-in- 
tereſt of the Common-wealcth , that 
truth be diſcovered :. To this it is anſwer- 
ed, that itis indeed the intereſt of the 
Common-wealth to diſcover the truth, 
as far as that can be done, in a conveni- 
ent and lawful way yz for it is likewiſe" the 


intereſt of the Common-wealth, not to_ : 
unſeal the ſecrets of privat 'perſons, ' and © 


thereby to renderall Truſt, and Commerce .. 
ſuſpet, And notwithſtanding of this 
Argument, the Law has exenipred men 
from deponing againſt themſelves*, and 


againſt many others , who are' enumerar, 


b 4. 


” $06. f. deteffibes' and of ghich we havy 
yay ''mavy inſtances in our: Law, Rei 
Inblice quidem imereſft., crimine impuni- 
Led all j\ fed rei publica' vogue intereſt, 
Phetatis & neceſsitadinis ict farts tetFa 
canſeryari, fine quibss nibil ſanttom haberi 
peteſt ntcinvieatur, And: Cicero lib. 3, dt 
afac. does elegantly affirm,won #eitur pairea 
Freſtabit omnibus, afficiis, ſed ip patrie 
its,  pios.cives babere, Advocats are 
Wo ofe Breeding obliedges chem 
to admire ;Juſtice , ,asMuficians do Mu- 
fick-, 'orasa min does ithat:'Countrey in 
which he lives -and they vhaving giyea 
their Oath: de /jidels , ar their :admiſſion;, 
to give their Clients adwice- according, to 
e:Laws; they cannotibe-prefumed-to 
& adviſed any thing againſt the Law. 
Ad ic is known, © char they.offend in this 
infrequently, if at all ;- thac ic may 


——___w_p—_ 
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ſeem fiter nat to inquire: into ſuch caſes; 
thas-feldom occure, then.by:inquiry tons 
. Kaguce a-jealouſfie berwaxe: parties, who. 
need ſuch. rfrict- incimacy;: And av mg” 


= Panelemagis defired rodivalgetns friends - 
_ 


» much leſſe ſhould the. Law - 
Cir this from Adyocats, fince it has 
8 obliedg= 


2Q 3 | IV 
pbliedged [them "to * imploy Atyocars: ** 
| -and\to entaſt them with ' their Tecrets, 

And though men may 'be faſpe&t, 'when 
they debate for their own intereſt, andad- 
vantage, yer what intereſt can 'Advocars 
haye here, fave thar'of their Clients , for 
the Client and 'not the  Adyocar fuffers 
by the diſcovery, '2nd the -Common=» 
wealth being only a colle&ive body of 
Clients z in effe& the Common-wealrth is 
prejudged, becauſe Clients are prejudged- 
And though a Decifion in the Parliament 
of Paris, be commonl m_ n 
this'point, x8, Fane r5$0,-in the cafe of 
one Batbrne,yet all chat was there decided, 
was, que Padwvocat , '& conſeil ," peurroit 
recs par forme de teſmomnace. ' o that 
the'Advocats have there been willing, but 
were not forced : 'And the particsobje@i- 
ons were there reſeryed, 'for the Deciſion 
beares. gavuf a'la partie, ſes reproches : 
So that they were but - examined before 
anfwer, Nor'can an  Advocat be thas 
' Gid to conceal rrach/, fince he isonly faid 
toconeeal , who may be forced todepon, 
And it Chents know , that their Advo- 
| cats 


__ O2 

cats may be forced to depon agaiaſt them, 
they will keep their ſecrets , or propoſe 
their doubts under borrowed names; and 
thus the deſign of finding out truth will be 
dilappointed, And the Argument alto. 
gether eluded, ſomeurge, that Advocats 
may be forced to depon upon the having 
of their Clients Papers, And thit by 
many Deciſions they have been oft forced 
to give them up, after full debates - where- 
ina ſpecial priviledge upon the account of 


their imployment_ has been pretended , 


from which they infer., that they may be 
alſo examined upon what paſt betwixr 
their Clients and them, Burt to this, the 


eafie, .and juſt anſwer is, that an Advocat | 


can be no further ns. to deliver his 
C lients; Papers, then t 
could have been, but neither the one, nor 


the other could be forced to deliver up any | 
Papets , but ſuch as the Purſuer is in Law ; 


allowed an intereſt in, andinſo tar as th 

are the purſuers Papers, Nor are ſuc 

Papers as ought to be exhibited, to be 
accounted ſecrets, and Advocats are 
obliedged here , not as Advocats , but as 
ordinary Subjets, Bur I will not decide 
this weighty point, ACT 


e Client himſelf | 
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ACT XXVIILT, 


LA. Rati fication of an At? of the Lords of 

| Counſel and Seſſion, made in July 1620, 
arainſt unlawful Diſpoſitions and Alie- 
nations made by Dyvours and Bankrupts, 


UR SOVERAINETLOR D, 
| with advice and conſent of the 
ESrar es, conveened in this preſent Parli- 
ament, ratifies, approves,and tor his High» 
neſſe, and His Succeſſours, perpetually con» 
firmes the A ot the Lords of Counſel 
and Seſſion, made againſt Dyvours and 
Bankrupts, at Edinburg , the 12, day of 


| Ful , 1620. andordiines the ſame to 


ave, and take full effe&, and execution, 
asa neceſſary and profitable Law, for the 
weal of all his Highneſs Subjeats, Otche 
which A the tenor followeth, 


HE LORDS Of Counſel and Sefh- 

on undeiſtanding by the grieyous 
and juſt complaints ot many of his maje-» 
ſties 900d ſubjeRs, that the fraud, malice 
and talſhood of a number of Divours an 
Bankrupts, is become (o frequent, and 


avowed, 


(204) 
avowed, and hath already taken ſuch pro- - 
greſſe, to the over-throw of many honeſt 
MWens fortunes, and eſtates, that it is likely 
todiflolve, - truſt,  commerce.and faichtul 
dealing amongſt Subjects : © W hereupon 
muſt enſue the ruine of the whole Eſtate, | 
if the godleſſe deceites of thoſe be not pre- 
vented, and remedied ; who by their ap» | 
t' Wealth in Lands and Goods, and 
by their ſhow of Conſcience, Credit, and 
oneſtte, drawing into their hands upon 
truſt the Money, Merchandize,and Goods, 
of well-meaning and credulous perſons, do | 
no wayes intend to repay the ſame: but ei- | 
ther to hve ryotouſly, by waſting of other 
mens ſtbſtance; or to enrich themſelves, by 
char ſubtil Realch of true mens goods , and 
towithdraw themſelves, and their goods, 
forth of this Realme, to elude all executi- |; 
onof Juſtice : Andto that effet, and in 
maniteſt defrand of their Creditors, do 
mike fimulace and fraudful alienations,dif- 
Mitions,, and other ſecurities, of their 
ands, Reyeifions, Teyndes, Goods, A Ri- 
ons, Debts, and others, belonging unto 
them, to their Wives, Children, Kinſmen, 
dlleyes, andother confident and incerpoſed 
| per- 
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| perſons : without any true, lawful, o 


| 
| 
| 
| 
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rne- | 
c<ſſary cauſe : and without any juſt or cre 
price interyeining in their ſaid bargaines * 
Whereby their juſt Creditors, and Cauti- 
oners, are talſly and godlefly detranded of 
all payment ot their juſt debts : and many 
honeſt Families likely ro come to utter 
ruine, | 
FOR remediewhereof,the aid LORDS, 
according to the power given unto them by 
His Majeſtie, and His moſt Noble Proge- 
nitors, to ſet down Orders tor acminiſtra= 
tion of Juſtice: meaning to follow and pra- 
Rice the good and commendable Laws, 
Civil and Cannon, made againſt fraudfuF 
alienations, in prejudice of Creditors, and 
againſt the authors and partakers of ſuck 
fraud z Statures , ordaines, and declares, 
Tharin all ations, and cauſes, dependir 
or to be intended by any true Crelitor, tos 
recoverie of his juſt Debt, or ſatisfaRion of 
his lawtul aQion and right: They will.de- 
creet, and decern, all Alienations, Diſpg= 
firions, Afignations , and txgnſlations 
whatſoever made by the Debrof, of any of 
his Lands, Teyndes, Reverſions, Aﬀions,.- : 
Debts, or goods whatſoever, to ay con- 
ju 
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* jyn& or confident perſon , without true; 
| jaſt, - and neceſſary cauſes, and without a 
juſt price really payed , the ſame being 
done after the contracting of 12wtul Debts 

from tre Credicors : To have been from | 
the beginning, and tobe in all rimes com- 
# ming, Null, and of none availe, force, nor 
 effe: at the inſtance of the true and juſt 
# Creditor, by way of ation, exception, or 
© reply - without further declarator, And 
> incaſeany of His Majeſties good Subjects 
(no wayes partakers of the ſaid fraudes ) 
E have lawſully purchaſed any of the ſaid 
- Bankrupts Lands, or goods , by true bar- 
> gains, for juſt and competent prices, or in 
E ſatisfaQion of their lawful Debts, from the 
* interpoſed perſons, truſted by the ſaid Di- | 
* vours. In that caſe, the right lawtully ac- 
quired by him who is no wayes partaker of 
the fraude, ſhall not beanulled in manner 
» foreſaid,. But the receiver of the price of | 
þ.. the aid Lands, goods, and others, trom the | | 
© buyer , ſhall be holden and obliſhed ro } 
*- make theme forch-comming to the be- |. 
- kove of the Bankrupes, true &. eticars, in 
-— payment of their lawful Debts, Andit 
* ſhall be ſufficient probation of the fraud in-, 
_— rended 
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rended againſt the Creditors, if _—_ or 
ife by 


— 


| from the ſaid Divour, the whole, or the. 
| moſt part of the price thereof was convert» 


| ces theieof ſo truſted by Bankrupts tons 
| terpoſed perſons as hath been really payed, 


| rupts lawful Creditors, ſhall be allowed un- 


} make any voluntary payment, or right to 


any of them , ſhall be able co ver 
write, or by oath, of the party receiver of - 
any ſecurity from theDivour orBankrupr, 
that the ſame was made without any true, 
juſt, and neceſſary cauſe, or without any 
true and competent price : Or that the 
Lands and goods of the Divour and Bank- 
rupt being ſold by him who bought them . 


ed, or to beconverted to the Bankruprs 
profit and uſe, Providing alwayes thar fo 
much of the ſaid lands and goods, or pri- 


or aſfigned by them to any of the Bank- 


tothem, they making the reſt forthecom- 
ming to the remanent Creditors, who want 
their due payments, And if in time com- 
ming any of the ſaid Divours, or their in- 
terpoſed partakers of their fraude_, ſhall 


any perſon, indetraude of the Lawful , and 
more timely diligence of another Creditor, *. - 
having ſerved Inhibition, or uſed Hornin- 
ng 


< rn 


| ing Aceſtmenc,Camprizin 


gior-ather layw- 
uly toaffetttheDivours Lands; 
or price thereof.to his behove. In that caſe 
the ſaid. Divour or interpoſed perſon, ſhall 
Be. holden co. make: the ſame forth-com« 
.iming co the Credicar, having uſed his firſt | 
Itul dilligence :.- who-ſhall likewiſe be | 
preferred co.the Cancreditor., who being | 
* qeſtcriorunto him in.diligence, hath ob> | 
- - txjned. payment. by partial, favouc of the 


>»; 


=. Debtor,or of his. incerpoſed.confident- and 
> fhall.have-good aan. to-recover from the 
= Gaid Creditor. .chav which was yoluntarily 
=. payed in detraude of che purſuers diligence; 
.* inally, THE-LOR DS declares all ſuch 
» Bankruprsand Dyvours,, and all interpoſed | 
© perſons, for coyering or executing their 


W andall others, who ſhall:give coun» 
ſel,and.wiltul nary unto the ſaidBank- 

' tupts;inthedeviſing and pratifing of their 
ſaid fraudes,andigpdle(s deceits,to the pres 
Judice ot their crueCreditors,ſhall be regu» 
| <26-100 /SAUII'Y 507 Jr} Hb cet CI 
» pe inacapableot.all honours, dignirics,, 

Jer eto Qr toipaſs upon In» 
qeſts,. or Aſſyſes.- Or. to-bear, witne(s-in 
*Judgement, or out-wich in, anytimes-com- 

ng, FINES. 
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